The George Washington 
Law Review 


VoLuME 12 FEBRUARY, 1944 NUMBER 2 


REFORM OF FEDERAL CRIMINAL 
PROCEDURE 


By 
ALEXANDER HOLTZOFF 
Special Assistant to the Attorney General of the United States; Secretary 


of the Advisory Committee on Federal Rules of Criminal Procedure 

Among the many far-reaching advances achieved in 
the law during the past one hundred years, the reform 
of legal procedure is of outstanding significance. Neces- 
sarily, the law governing substantive rights of individuals 
and prescribing punishment for crimes is of prime con- 
cern to society. The undue emphasis at times attached to 
procedure has on occasion brought to the front rank a 
branch of jurisprudence that properly should be of but 
secondary consequence. Nevertheless, the machinery by 
which an objective is achieved must not be neglected. 
Unless the mechanism operates simply, expeditiously and 
inexpensively, the purpose is frustrated. It is from this 
standpoint that legal procedure must be regarded and its 
effectiveness weighed. 

One of the most significant trends in the recent his- 
tory of adjective law is a wholesome and salutary resto- 
ration of the rule-making power to the courts. Judicial 
procedure is best regulated by the judiciary. In the 
federal courts the movement to achieve a rounded system 
of judicial rule-making has been particularly successful. 
From the early days of the Republic the Supreme Court 
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has been clothed with power to regulate pleading and 
procedure in equity and admiralty.. The Bankruptcy Act 
conferred similar authority with respect to bankruptcy 
proceedings.” The celebrated Act of June 19, 1934,* en- 
dowed the Court with the rule-making power as to all 
actions at law, as well as suits in equity, and constituted a 
noteworthy milestone along the road of judicial reform. 
Authority to regulate criminal appellate procedure was 
vested in the Supreme Court by the Act of February 24, 
1933. The rule-making edifice was completed by the 
Act of June 29, 1940,° which reposed in the Supreme 
Court the power to regulate all aspects of criminal pro- 
cedure in the federal courts. The entire field of federal 
procedure is now within the regulatory power of the Su- 
preme Court. 

Pursuant to the authority of the last-mentioned statute, 
the project of formulating a body of federal rules of 
criminal procedure was undertaken in February, 1941. 
Following the mode of operation successfully utilized in 
connection with the adoption of the Rules of Civil Pro- 
cedure, the Court appointed an Advisory Committee to 
assist in the preparation of Rules of Criminal Procedure. 
This group is headed by Arthur T. Vanderbilt, former 
President of the American Bar Association, and is com- 
posed of eighteen members.° After a great deal of re- 
search and study the Committee prepared a preliminary 


11 Stat. 93 (1789), 28 U. S. C. §723 (1940). 

2 30 Stat. 544, 554, §30 (1898), 11 U. S. C. § 53 (1940). 

348 Stat. 1064 (1934), 28 U. S. C. §723(b) (1940). 

447 Stat. 904 (1933), 18 U. S. C. § 688 (1940). 

554 Stat. 688 (1940), 18 U. S. C. § 687 (1940). 

6 The following is a list of the members of the Committee: Arthur T. Van- 
derbilt, Chairman, Newark, N. J.; James J. Robinson, Reporter, Indiana Uni- 
versity Law School; Alexander Holtzoff, Secretary, Washington, D. C.; 
George J. Burke, Ann Arbor, Mich.; John J. Burns, Boston, Mass.; Frederick 
E. Crane, New York, N. Y.; Gordon Dean, Washington, D. C.; George Des- 
sion, New Haven, Conn.; Sheldon Glueck, Cambridge, Mass.; George F. 
Longsdorf, Oakland, Calif.; George Z. Medalie, New York, N. Y.; Hugh D. 
McLellan, Boston, Mass.; Lester B. Orfield, University of Nebraska Law 
School; Murray Seasongood, Cincinnati, Ohio; J. O. Seth, Sante Fe, N. Mex.; 
John B. Waite, University of Michigan Law School; Herbert Wechsler, 
Columbia University Law School; G. Aaron Youngquist, Minneapolis, Minn. 
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draft of rules, which it circulated among members of the 
legal profession in the summer of 1943 for comment, 
criticism and suggestions. Thereafter, in the light of 
widespread oral and written discussions and as a result 
of further consideration and deliberations, the Committee 
revised the preliminary draft and on November 19, 1943, 
submitted its final draft to the Supreme Court. After 
rules are adopted and promulgated by the Court, the Act 
requires that they be reported to the Congress through 
the Attorney General at the beginning of a regular ses- 
sion of the Congress. They may not take effect until 
after the close of such session. 


The formulation and regulation of criminal procedure 
has broad implications and wide ramifications. It in- 
volves more than merely the manner of drawing plead- 
ings and details of practice. In a larger sense it must 
necessarily crystallize a philosophy of administration of 
criminal justice. It must arrive at a nice and well bal- 


anced adjustment between two basic factors. On the one 
hand, it must be conducive to a simple, effective, and 
expeditious prosecution of crimes. Perpetrators of 
crimes must be detected, apprehended and punished. The 
conviction of the guilty must not be unduly delayed. 
Criminals should not go unwhipped of justice because of 
technicalities having no connection with the merits of the 
accusation. The protection of the law-abiding citizen 
from the ravages of the criminal is one of the principal 
functions of government. Any form of criminal proce- 
dure that unnecessarily hampers and unduly hinders the 
successful fulfillment of this duty must be discarded or 
radically changed. On the other hand, the converse fac- 
tor consists in the necessity of preserving and safeguard- 
ing the fundamental rights of the accused. These rights, 
which are derived from the basic Anglo-Saxon principles 
of fair play and are in part embodied in the Constitution 
of the United States, are intended, first, to protect the 
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innocent against an erroneous conviction, and, second, 
to assure the use of civilized standards in dealing even 
with the guilty. No system of criminal procedure may 
be deemed successful unless it properly balances these 
two opposing forces. It is believed that the proposed 
Federal Rules of Criminal Procedure satisfactorily meet 
this rather rigid test.’ 

Present federal criminal procedure is a tangled web 
of numerous heterogeneous strands. As to many isolated 
points it is regulated by Acts of Congress sporadically 
passed at different times.° In respect to many matters 
not covered by federal statutes, the common law prevails. 
As to others, state law is followed, at times the law as it 
existed on the date of the admission of the state into the 
Union and at times the current state law.° 

As a matter of craftsmanship the first task that con- 
fronted the draftsmen of the new criminal rules was to 
endeavor to terminate this confusion and to bring order 


out of chaos. The rules constitute an attempt to sum- 
marize the entire field of federal criminal procedure 
from the commencement of a criminal proceeding to its 
final termination. The rules of law governing criminal 
procedure in the federal courts were brought. together 
into a single code. Another significant consequence of 
the adoption and promulgation of the rules would be a 


7Former Attorney General Homer Cummings made the following comments 
on the proposed Rules in an article, The Third Great Adventure, in (1943) 
29 A. B. A. J. 654: “I believe that the Advisory Committee has succeeded in 
performing a difficult and delicate task and that the set of Rules which is pre- 
sented for our consideration merits, as a whole, our commendation and approval. 
Indeed, I go further and assert that a monumental work has been performed— 
a permanent landmark in the progress of our profession.” 

8 E.g., objections to grand jurors, 48 Stat. 648-50 (1934), 18 U. S. C. 
§§ 544(a) and 556(a) (1940) ; joinder of charges, 22 Stat. o. (1882), 18 U.S.C. 
§ 657 (1940); harmless error, 48 Stat. 58 (1933), 18 U. C. § 556 (1940) ; 
judgment on demurrer, R. S. § 1026 (1878), 18 U.S.C. § eI (1940) ; search 
warrants, 40 Stat. 228-30 (1917), 18 U. S. C. §§ 611-633 (1940); number of 
grand jurors that must concur in finding an indictment, R. S. § 1021 (1878), 18 
U. S. C. § 554 (1940). 

® Holmes v. United States, 269 Fed. 96, 98 (C. C. A. 5th, 1920); Scaffidi 
v. United States, 37 F. (2d) 203, 207 (C. C. A. Ist, 1930); United States v. 
Eagan, 30 Fed. 608 (E. D. Mo. 1887); United States v. Clune, 62 Fed. 798 
(S. D. Cal. 1894); United States v. Olmstead, 7 F. (2d) 756, 758 (W. D. 
Wash. 1925); 28 U. S. C. § 729 (1940). 
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desirable uniformity of procedure throughout the federal 
judicial system. In achieving this result, it was essential 
to avoid the dangers that frequently lurk in detailed 
codes comprising numerous minutiz. While precision 
is indispensable, nevertheless, at the same time the rules 
must be sufficiently general and flexible to be adaptable 
to conditions and situations of divergent types that are 
encountered in various parts of the federal judicial struc- 
ture. In prescribing uniform procedure, the rules must 
be as suitable to a metropolitan center where a federal 
court with several judges is in session almost continu- 
ously, as to a small rural community where sessions of 
the federal court are held for two or three days at a time 
once or twice a year, as well as to a medium size city 
where terms of court are held two or four times a year 
and last for several weeks. 


The draftsmen of the rules, however, conceived their 
function as involving much more than these objectives, 


important as they are. The principal significance of the 
new federal criminal rules is found in the attempt to re- 
form procedure and to make far-reaching improvements 
as they appeared necessary. Existing procedure has been 
simplified and numerous outmoded technicalities that 
originated several centuries ago have been eliminated. 
Many of these technicalities were the culmination of 
humanitarian efforts to ameliorate the rigors of the crim- 
inal law at a time when it was almost savage in its feroc- 
ity. Today they are meaningless and arouse risibility. 
The simplification of procedure has been accomplished, 
however, without sacrifice of any safeguards that prop- 
erly surround a defendant in a criminal case. In fact, in 
some respects the new rules have cemented and strength- 
ened the protection accorded to the defendant. 


The new rules include several important and far- 


reaching advances in criminal procedure. The first con- 
sists in the simplification of indictments and information. 
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The prolix and archaic form of indictment couched in 
Elizabethan English is still used in the federal courts. 
Actually, instead of apprizing the defendant of the crime 
of which he is accused, an indictment of this sort tends 
to mystify him. Moreover, much useless and laborious 
learning has been accumulated and an_ incalculable 
amount of midnight oil burned over the futile problem 
of how an indictment should be drawn and what it should 
contain. An illustration of the type of indictment still in 
use is the following indictment for murder in the first 
degree committed on a federal reservation, found by a 


grand jury in a United States District Court several years 
ago: 


In the District Court of the United States within and for the 
Division of the District of sitting at the City of 

, State of , at the , 19— term of said court. 

The grand jurors of the United States in and for the District 
and Division aforesaid, duly empaneled, sworn, and charged, at 
the term aforesaid, by the court aforesaid, on their oaths, find, 
charge, and present that on or about the day of : 
19—, at and in the City of , in County, State 
of , and upon land purchased and acquired by the United 
States of America for a United States Post Office and a United 
States Courthouse building, the real estate on which such build- 
ing rests, being otherwise described as lots numbered , on 
Street, all as disclosed by the recorded plat of the origi- 

nal town site of the City of as , County, State of 
, and the said real estate and building thereon being under 

the exclusive jurisdiction of the United States of America, the 
same having been purchased and acquired by the United States 
for such Post Office and Courthouse purposes by the consent 
of the Legislature of, and the laws of the State of for 
the erection of such needful buildings of the United States, and 
such buildings and real estate being in the Division of 
the District of , and within the jurisdiction of this court, 
one A. B. and one C. D. did then and there knowingly, wil- 
fully, unlawfully, purposely, deliberately, premeditatedly, feloni- 
ously, of their malice aforethought, and with the intent so to 
do, kill and murder X. Y., a human being, the said murder being 
perpetrated in the manner and form herein set forth by the said 
A. B. and C. D., then and there holding in their respective hands 
certain respective pistols, revolvers and small firearms, loaded 
with powder and leaden steel and metallic bullets, a more exact 
description of which firearms and bullets being to the grand jury 
unknown, and which said firearms so held respectively by the 
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said defendants, A. B. and C. D., they, and each of them, fired, 
shot and discharged at, towards, against and into the body, abdo- 
men, chest, and limbs of the said X. Y., thereby mortally wound- 
ing him, the said X. Y.; all of which the said A. B. and C. D. 
did with the wilful, unlawful, deliberate, premediated and feloni- 
ous intent aforesaid, and with malice aforethought, as aforesaid, 
to kill and murder and take the life of him the said X. Y.; and 
that the said X. Y. from the effect of said bullets and the mortal 
wounds inflicted thereby did languish, and languishing did die 
on or about the day of April, 19—; all contrary to the 
form of the statute in such case made and provided and against 
the peace and dignity of the United States of America. 


It may be interesting to compare the foregoing indict- 
ment with the form proposed by the Committee, which 
reads as follows :” 


The grand jury charges: 


On or about the day of , 19—, in the 
District of , and on lands acquired for the use of the 
United States and under the exclusive jurisdiction of the United 
States, John Doe with premeditation shot and murdered John 
Roe. 


It will be observed that the foregoing indictment sets 


forth all of the substantive elements of the offense and 
definitely informs the defendant of the specific crime of 
which he is accused. 

Rule 7(c) lays down the following requirements as to 
the contents of an indictment: 

The indictment or the information shall be a plain, concise 
and definite written statement of the essential facts constituting 
the offense charged. . . . It need not contain a formal com- 
mencement, a formal conclusion or any other matter not neces- 
sary to such statement. Allegations made in one count may 
be incorporated by reference in another count. It may be alleged 
in a single count that the means by which the defendant com- 


mitted the offense are unknown or that he committed it in one 
or more specified ways. . . 


The form adopted by the Committee is not what is tech- 
nically known as the short form indictment, which merely 


names the crime with which the defendant is charged, by 
its legal term, without specifying or summarizing the 


10 See Form 2 in Appendix of Forms attached to the proposed Federal Rules 
of Criminal Procedure. 
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facts of the offense. The Committee deliberately rejected 
indictments of this type, because they are apt to evoke 
motions for bills of particulars and thereby constitute a 
source of unnecessary delay. A simple indictment, briefly 
and succinctly setting forth the facts of the specific crime, 
seems far preferable. 

The second important advance made by the rules is 
found in an express provision permitting a defendant to 
waive indictment and to consent to prosecution by in- 
formation.” Under the existing mode of administering 
criminal justice in the federal courts, indigent defendants 
who are unable to give bail, are constantly incarcerated 
for several weeks or several months awaiting the conven- 
ing of a grand jury, although they intend to plead guilty. 
This period of unnecessary imprisonment may not be 
credited as against any sentence that may be thereafter 
imposed. Moreover, some of the defendants in this posi- 
tion are at times eventually placed on probation and con- 
sequently a prompt disposition of the case would have 
rendered unnecessary any imprisonment whatever. ‘This 
situation is accentuated in sparsely settled districts, where 
intervals of several months may elapse between sessions 
of the grand jury. A fundamental right intended to pro- 
tect a defendant against tyranny at times becomes a source 
of oppression. The proposed rule would enable a de- 
fendant to waive indictment, in order that an informa- 
tion may be promptly filed against him and disposition 
of the case made without delay. As a practical matter, 
this measure undoubtedly constitutes an important step 
in assisting impecunious prisoners. Its constitutionality 
seems to be clear, since it is generally recognized that a 
defendant may waive any of the guarantees of the Bill 
of Rights.” The rule would protect a defendant from an 


11 Rule 7 (b). 

12 United States v. Gill, 55 F. (2d) 399 (D. N. Mex. 1931). That Congress 
has assumed that the privilege may be waived appears from the provisions 
of the Federal Juvenile Delinquency Act, as the entire procedure permitted under 
that statute is based on a waiver of indictment by the juvenile defendant. (Act 
of June 16, 1938; 52 Stat. 764 (1938), 18 U. S. C. §§ 921-929 (1940).) 
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improvident waiver by requiring it to be made in open 
court and then only after he has been advised of the na- 
ture of the charge and of his rights. 

A third far-reaching step taken by the new rules is 
the abolition of pleas in abatement, demurrers, motions 
to quash, and special pleas in bar. Any objection or de- 
fense interposed by any of the foregoing pleas or motions 
will be raised by a simple motion to dismiss or for other 
appropriate relief. It will be necessary to include in a 
single motion all such objections and defenses, except 
those directed to the sufficiency of the indictment or in- 
formation or to jurisdiction.** No one, except possibly 
as a matter of nostalgia, will mourn the discarding of the 
store of fruitless learning on the complicated question of 
what matters must be raised by pleas in abatement, what 
points are suitable for a demurrer, when a motion to 
quash is the proper remedy and when a special plea in 
bar is needed. On the one hand, this measure will elimi- 
nate a great deal of opportunity for procrastination and 
dilatory tactics. On the other hand, it will assist defend- 
ants. The selection of a wrong remedy will no longer 
be of importance, since only a single mode of raising all 
such objections and defenses will supplant the present 
multifarious collection of pleas and motions.” 

Another branch of federal criminal procedure in 
which vital changes were introduced consists of removal 
proceedings, i. e., removal of a defendant from a district 
in which he is arrested to the district in which the prose- 
cution is pending. Theoretically, it seems anomalous and 
illogical that although the entire United States is a single 
jurisdiction from the standpoint of the Federal Govern- 


13 Rule 12. See. similar procedure prescribed by Rules 7 and 12 (b) of the 
Federal Rules of Civil Procedure. 

14 Defendant may be seriously prejudiced by an erroneous choice. Ford v. 
United States, 273 U. S. 593, 606, 47 Sup. Ct. 531, 71 L. ed. 793 (1927); Lee 
v. United States, 156 Fed. 948 (C. C. A. 9th, 1907). At times as a matter 
of precaution defense counsel simultaneously files pleas in abatement and 
motions to quash directed to the same points. United States v. Lehigh Valley 
R. R. Co., 43 F. (2d) 135, 137 (M. D. Pa. 1930); United States v. Goldman, 
28 F. (2d) 424 (D. Conn. 1928). 
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ment, nevertheless, a proceeding akin to extradition 
should be required to enable a delivery of a fugitive from 
one territorial subdivision to another. On the other hand, 
as a practical matter, in view of the long distances that 
are at times involved, some supervision and restrictions 
seem desirable on the transportation of an accused person 
from one part of the country to another. When, how- 
ever, a case involves the removal of a defendant a very 
short distance—merely across a state or district line—the 
removal proceedings tend to assume the aspect of an opera 
bouffe. Not long ago, several years were consumed by an 
effort to remove a defendant from Newark, New Jersey, 
to the Southern District of New York—a distance of 
about ten miles. The artificiality of technical removal 
procedure lent itself to dilatory tactics enabling the de- 
fendant to secure such an unconscionable delay, much to 
the discomfiture of justice, which in that instance ap- 
peared before the public in a somewhat ridiculous guise. 
Another difficulty at times arises out of the fact that some 
district courts in connection with a removal proceeding 
practically try the case on the merits and determine 
whether in their opinion the defendant should in fact 
have been indicted by the grand jury for the district in 
which the prosecution originated. There have been in- 
stances in which a judge has disagreed with the grand 
jury and declined to grant a warrant of removal. The 
incongruity and fallacy of such a procedure becomes evi- 
dent when it is remembered that the judge for the dis- 
trict in which the indictment was found was entirely lack- 
ing in authority to review the action of the grand jury.*° 

In the light of the foregoing considerations, two drastic 
and distinct innovations have been introduced into the 
law of removal by the new rules. First, a demarcation 
is made between an arrest in a district nearby to that in 


15 While present removal procedure is based on 18 U. S. C. $591 (1940), 
31 Stat. 956 (1901), that statute is very general and a considerable volume of 
case law on the subject of removal has been accumulated. The present law 
of removal therefore depends very largely on judicial decisions. 
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which the prosecution originated and an arrest in a dis- 
tant district. The first category comprises arrests made 
in a district within the same state as that in which the 
prosecution is pending, or in another state but at a point 
not more than 100 miles from the place where the war- 
rant issued. In the second group have been placed arrests 
made in a state other than that in which the case is pend- 
ing, if the place of arrest is more than 100 miles away 
from the place where the warrant issued. No removal 
proceeding would be required in respect to arrests in the 
first of these classes. In that event, the arrest would be 
treated in the same manner as an arrest within the district 
of the prosecution. The defendant would be brought be- 
fore the nearest available commissioner or other nearby 
judicial officer, who would conduct the usual preliminary 
hearing and would be authorized to hold the accused for 
the district court for the district of origin. In the case 
of arrests of the second type, 7. e., an arrest in a distant 
district, the usual removal proceeding would be requisite. 
If, however, the arrest was predicated upon an indict- 
ment, a certified copy of the indictment would constitute 
conclusive proof of probable cause, which the defendant 
would not be at liberty to contest at that juncture. The 
only additional proof which the government would be 
required to adduce would be proof of identity. The de- 
fendant would be at liberty to offer evidence on the last- 
mentioned issue. On the other hand, if the arrest is based 
on a complaint before a commissioner or on an informa- 
tion, the prosecution would be called upon to show prob- 
able cause, which the defendant would have the privilege 
of controverting. The reason for the distinction is that 
in case of an indictment, an independent body, such as 
the grand jury, has already heard the evidence and de- 
termined that it is sufficient to make out a prima facie 
case of guilt against the defendant. In case of a com- 
plaint or information, no such determination has been 
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made and some proof of reasonable cause should justly 
be exacted as a basis for removing a defendant to a dis- 
tant point. 

Another marked departure from existing procedure is 
found in provisions for change of venue at the defend- 
ant’s request. The Constitution accords to the defendant 
a right to a trial within the state and district in which 
the crime was committed. As is the case with other 
privileges granted to defendants by the Bill of Rights, 
however, this safeguard may be waived by the defendant. 
A motion for a change of venue necessarily implies such 
waiver. The rules permit several kinds of changes of 
venue. First, the court is empowered to transfer a case 
on the defendant’s motion to another district or division, 
if so great a prejudice exists against the defendant at the 
place where the prosecution is pending that he cannot 
obtain a fair and impartial trial in that locality." Many 
of the states have had provisions for change of venue on 
this ground in their statutes for a great many years, but 
strangely enough federal criminal procedure has been 
lacking in this respect. Second, if the offense charged 
has been committed in more than one district or division, 
the court, on the defendant’s motion and in the interest 
of justice may transfer the case to one of the other dis- 
tricts or divisions in which the offense is alleged to have 
been perpetrated.”* It is envisaged that this type of flex- 
ibility will be peculiarly useful in conspiracy cases charg- 
ing overt acts committed in different places, such as 
conspiracies involving the use of the mails to defraud, 
violations of the anti-trust laws, and other similar cases. 

A third type of change of venue is found in Rule 22, 
which would permit a defendant arrested in a district 
other than that in which the offense was committed, if he 


16 Unitep States Constitution, Article IIT, Section 2, Paragraph 3; Amend- 
ment VI. 

17 Rule 23 (a). 

18 Rule 23 (b). 
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wishes to plead guilty or nolo contendere, to consent to 
the disposition of the case in the district of the arrest. If 
the two United States attorneys concerned consent to this 
procedure, the plea would be accepted and sentence im- 
posed by the court for the district in which the defendant 
was apprehended. Removal of the defendant to the juris- 
diction in which the prosecution originated, would be 
eliminated. It is conceivable that this procedure will be 
found useful in cases in which the defendant does not 
intend to contest the accusation and desires to avoid 
transportation to a distant point. Finally, there is a pro- 
vision contained in Rule 21 which would permit any 
proceeding to be transferred from one division to another 
within the same district, with the consent of the defend- 
ant. The object of this provision is to enable a defendant 
to avoid delay in the final disposition of the prosecution. 
It is likely to be especially useful in cases involving de- 
fendants unable to give bail, who desire to avoid unneces- 
sary preliminary detention in jail. 

The last of the provisions of major importance, which 
require discussion, is the rule relating to the law of evi- 
dence. What law should govern the admissibility of evi- 
dence in the federal courts has long been a baffling and 
perplexing problem. An exceedingly ingenious solution 
was propounded in the Rules of Civil Procedure.*® Lib- 
erality was the aim of the draftsmen of the Civil Rules 
and, therefore, admissibility was favored as against ex- 
clusion. The resulting formula was that in each instance 
the court should consider both the federal rule as it there- 
tofore existed and the local state rule. If the evidence 
was found admissible under either of them, it was to be 
admitted in the federal court. While this approach to 
the problem has proved exceedingly desirable and suc- 
cessful in civil cases, it was deemed unsuitable to crimi- 
nal proceedings. Unlike a large percentage of civil 


19 Rule 43 of the Federal Rules of Civil Procedure. 
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litigation, all federal criminal prosecutions are based on 
Acts of Congress. Uniformity of rules of evidence seems 
desirable, if not indispensable, in such cases. Otherwise, 
the same state of facts might result in an acquittal in one 
district and a conviction in another. Moreover, it seemed 
advisable that in criminal cases the federal courts should 
have full control of proceedings before them. For ex- 
ample, it is the present federal rule that evidence obtained 
by unlawful search and seizure is not admissible against 
a defendant in a criminal case. In some states such evi- 
dence is admitted, on the theory that it is of no concern 
to the trial court how the prosecution secures its proof. 
Obviously, it would be undesirable to substitute for the 
present federal doctrine a rule requiring the federal 
courts to follow the state law on this point. 
In the light of the foregoing considerations, the fol- 
lowing rule was formulated :* 
The admissibility of evidence and the competency and privi- 
leges of witnesses shall be governed, except when an act of 
Congress or these rules otherwise provide, by the principles of 


the common law as they may be interpreted by the courts of the 
United States in the light of reason and experience. 


The foregoing doctrine will make possible the develop- 
ment of a body of federal law of evidence to be appli- 
cable in criminal cases. The federal courts would not 
be fettered or shackled to the variations of the local law 
of evidence. 

We have discussed the principal advances and innova- 
tions made by the new Federal Rules of Criminal Pro- 
cedure. There are also a considerable number of im- 
provements of lesser magnitude. Some of them require 
a brief reference. 

A warrant of arrest is made effective throughout the 
jurisdiction of the United States. At present its efficacy 


20 Rule 28. This rule is based on Funk v. United States, 290 U. S. 371, 54 
Sup. Ct. 212, 78 L. ed. 369 (1933) and Wolfle v. United States, 291 U. S. 7, 
54 Sup. Ct. 279, 78 L. ed. 617 (1934). 
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is confined to the district in which it is issued.“ Under 
existing practice in case the defendant is a fugitive from 
the district in which the prosecution is instituted, a war- 
rant is nevertheless issued in the district of origin and a 
return non est inventus is made by the Marshal. Certified 
copies of the complaint, information or indictment, as the 
case may be, the warrant and the return are then for- 
warded to the district in which it is expected to appre- 
hend the defendant. On the basis of these papers, a 
warrant is obtained in the last-mentioned jurisdiction. 
This circumlocution will be eliminated,” and it will be 
possible to forward the original warrant to the district 
where the defendant is to be taken into custody. This 
warrant will constitute sufficient authority for the arrest. 
The result will be a reduction of unnecessary technical 
documents and a decrease of delay. The rights of the 
defendant will in no wise be affected or modified, as the 
law governing removals will continue to apply irrespec- 
tive of the place of issue of the warrant.” 

A summons is introduced into federal criminal proce- 
dure for use in place of a warrant in the discretion of the 
United States Attorney or the court.* It is assumed that 
resort will be had to a summons instead of a warrant in 
cases in which the nature of the charge and the identity 
of the defendant are such as to assure his appearance with- 
out arrest. This provision, however, is not as great an 
innovation as may seem at first blush, for even at present 
in many districts, defendants of certain types are com- 
monly notified by letter or telephone to appear in court 


21 Attorney General Taney held that a warrant of arrest runs throughout the 
United States, 2 Ops. Att’y Gen. 564 (1833), and his opinion was followed 
by Acting Attorney General Ashton, 11 Ops. Att’y Gen. 127 (1864). The 
same rule was enunciated in Jn re Christian, 82 Fed. 885 (W. D. Ark. 1897). 
On the other hand, in Palmer v. Thompson, 20 App. D. C. 273 (1902), and 
Mitchell v. Dexter, 244 Fed. 926 (C. C. A. Ist, 1917), it was held that a 
warrant does not run beyond the district in which it was issued. This is also 
the present universal practice. 

22 Rule 4 (c) (2). 

23 See page 127 et seq., supra 

24 - 4 (a), 4 (b) (2), 9 (a) and 9 (b) (2). 
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at a specified time without any warrant being issued or 
served. 

The rules propose the abolition of the concept of a 
term of court as a time limitation.” Specific time limita- 
tions are introduced in its place. For example, Rule 37 
empowers the court to reduce a sentence within sixty days 
after its imposition, while under existing law this may 
be done at any time within the term at which the defend- 
ant was sentenced. The present situation is undesirable 
because of its uncertainty, since the duration of the court’s 
authority in this respect depends on how close to the end 
of the term sentence was imposed. For example, if sen- 
tence was passed on the last day of the term, the court’s 
power to do so disappears immediately unless an order 
is entered extending the term. On the other hand, if the 
proceeding takes place early in the term, which may last 
for six months or a year, the court manifestly has a long 
period within which it may reduce the punishment. Simi- 
larly, a specific time limitation is fixed by the rules on the 
duration of service of a grand jury, in the place of the 
present flexible limitation dependent on the term of court. 
The time prescribed is eighteen months, unless the grand 
jury is sooner discharged by the court.” On the other 
hand, under existing law, a grand jury serves for the term 
for which it is summoned, but its service may be extended 
by the court solely to finish investigations previously 
begun, with the limitation that no grand jury may be per- 
mitted to sit in all for more than eighteen months.” At 
times, this provision gives rise to difficult questions in re- 
spect to validity of indictments found during an extended 
period of service of the grand jury. It becomes necessary 
on occasion to determine whether the investigation re- 
sulting in the indictment was in fact a continuation of an 


25 Rule 47 (c). See similar provision found in Rule 6 (c) of the Federal 
Rules of Civil Procedure. 


26 Rule 6 (g). 
27 54 Stat. 110 (1940), 28 U. S. C. § 421 (1940). 
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investigation begun within the term.” The rule would 
entirely eliminate controversies of this nature, which are 
not conducive to the attainment of the ends of justice and 
the disposition of a case on its merits. 

The defendant is accorded the right to obtain a copy 
of the indictment before pleading and must be apprized 
of this right at arraignment.” 

A limited form of pre-trial procedure is permitted.” 
It is conceived that this rule may prove peculiarly help- 
ful in protracted and complicated cases involving nu- 
merous documents or other evidence of this type. Some 
courts have already used this procedure to advantage in 
criminal cases.” It is expressly provided that the rule 
may be not invoked in cases of defendants not represented 
by counsel. 

A defendant intending to offer evidence of alibi would 
be required to give advance notice to the prosecution of 
his intention to do so and specify the place at which he 
claims to have been at the time of the commission of the 
offense.” Prior to serving the notice, the defendant may 
move to require the government to specify with greater 
particularity than is done in the indictment or informa- 
tion the time and place at which the offense is alleged to 
have been committed. The manifest purpose of this rule 
is to prevent surprise at the trial and to enable the prose- 
cution to investigate claims of alibi. The rule is in ac- 
cord with the modern enlightened and beneficent trend 
in the direction of abandonment of what has been so pun- 
gently denominated “the sporting theory of justice.” 
Similar provisions are found in the statutes of a number 
of states.” 


28 See, for ouaate, United States v. Johnson, 319 U. S. 503, 63 Sup. Ct. 1233, 
87 L. ed. 1109 (1943). 

29 Rule 10. 

% Rule 15. 

31 Luther B. Way, New Technique Facilitates Criminal Trials (1941) 25 J. 
Am. Jun. Soc. 120. 

32 Rule 16. 

33 FE. g., Michigan (Mich. Laws, 1939) No. 80; Ohio ye Gen. Code Ann.) 
§§ 13444- 20; South Dakota (S. Dak. Code, 1939) § 34.280 
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The right to take depositions is somewhat extended in 
several particulars.** A witness committed for failure to 
give bail may request that his deposition be taken and 
after this has been done, the court will have discretionary 
power to discharge the witness. If an indigent defendant 
desires to take depositions of witnesses, the court upon 
proper showing may direct in its discretion that the de- 
fendant’s expenses in the matter be paid by the govern- 
ment. The prosecution is permitted to take depositions, 
but in that event the defendant, if in custody, must be 
produced at the examination and if not in custody, must 
be paid traveling expenses for the purpose of appearing 
at the hearing. Such an arrangement is necessary in 
order to comply with the provision of the Sixth Amend- 
ment guaranteeing to the defendant the right to be con- 
fronted with the witnesses against him.* It is assumed 
that in criminal cases depositions will be taken rarely, 
and only in unusual and exceptional situations, as, for 
example, if a necessary witness is bedridden and cannot 
be brought to the court room under any circumstances. 
To prevent abuse and improvident recourse to deposi- 
tions, the rule does not permit them to be taken on notice, 
as is the case in civil actions. This may be undertaken 
only by order of the court granted in the exercise of dis- 
cretion, on the basis of a showing that a prospective wit- 
ness may be unable to attend the trial or may be prevented 
from doing so. 

The rules extend the opportunity of an indigent de- 
fendant to secure the service of process on witnesses at 
government expense. Under existing law, this privilege 
may be granted only if the witness can be located within 
one hundred miles of the place of trial.** This distance 

84 Rule 17. 

35 The confrontation rule does not necessarily require confrontation at the 
trial but may be sufficiently complied with by according to the defendant an 
opportunity to cross-examine the witnesses at a preliminary hearing. Reynolds 
v. United States, 98 U. S. 145, 148, 25 L. ed. 244 (1879). 


36 Rules 26 and 30 of the Federal Rules of Civil Procedure. 
37 R. S. $878 (1878), 28 U. S. C. $656 (1940). 
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limitation is abrogated. In order to prevent abuse, how- 
ever, the rule requires a showing by affidavit as to the 
nature of the testimony expected to be elicited from the 
witness, that the evidence is material, that the defendant 
cannot safely go to trial without the witness and that the 
defendant is unable to pay the witness fees.” 

The court is authorized to appoint expert witnesses 
without, however, restricting the right of the parties to 
call experts of their own selection.” The extent to which 
this power is likely to be utilized depends very largely 
on such considerations as the ability of the court to secure 
the services of an expert without compensation, or the 
existence of appropriations by the Congress for the pur- 
pose of paying compensation for such assistance. 

The use of exceptions is abolished, thereby assimilat- 
ing the practice in criminal cases to that in civil cases.“ 

The name of “motion for a directed verdict” is changed 
to “motion for a judgment of acquittal.” The purpose 
of this modification in existing practice is to introduce a 
realistic nomenclature corresponding to what actually 
occurs at the trial.” 

The practice equivalent to that of motions for judg- 
ment notwithstanding the verdict is imported into crimi- 
nal procedure, with the necessary limitation that it may 
be used only in behalf of the defendant. It had been 
previously introduced on the civil side by the Federal 
Rules of Civil Procedure.” 

An innovation is made in connection with motions for 
a new trial on the ground of newly discovered evidence. 
All time limits on such motions are abrogated. It seems 
illogical that there should be no judicial remedy if after 
the expiration of a specified period of time, evidence is 


38 Rule 19 (b). 

39 Rule 30. 

40 Rule 54. See also Rule 46 of the Federal Rules of Civil Procedure. 

41 Rule 31 (a). 

42 Rule 31 (b). See also Rule 50 (b) of the Federal Rules of Civil Proce- 
dure. 
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discovered leading to the conclusion that the defendant 
was wrongfully convicted. It was not felt that any danger 
was lurking in this departure from traditional practice, 
as the courts may be relied on to dispatch without much 
ceremony any frivolous or ill-founded motions of this 
kind.“ 

The same rule also abolishes all time limitations on 
motions for a new trial on the ground that the defendant 
has been deprived of a constitutional right. At present 
a question of this nature may be raised by a writ of habeas 
corpus without regard to the length of time that may have 
elapsed since the conviction.“* It seems far preferable 
that such matters should be determined on a motion for 
a new trial, since such motions are entertained in the trial 
court in contradistinction to habeas corpus proceedings, 
which are cognizable in the court for the district in 
which the petitioner happens to be incarcerated. Neces- 
sarily the trial court is in a better position to pass upon 
questions of this nature than a tribunal which is not fa- 


miliar with the previous proceedings in the case. 
Modern penological trends receive approbation and 

approval in a rule requiring that presentence investiga- 

tions be made by the probation service before imposition 


43 Former Attorney General Homer Cummings in The Third Great Adven- 
ture, supra note 7, at p. 656, makes the following comment on Rule 35, dealing 
with this matter: “The Committee has proposed the abolition of time limita- 
tions on motions for a new trial on the ground of newly discovered evidence. 
This is a courageous and commendable step. The conviction of an innocent 
person in a federal court is a rarity. Yet, as all human institutions are fallible, 
such miscarriages of justice have occurred. During my term of office as At- 
torney General I have known of it in a few instances and was obliged to take 
steps to retrieve the wrong either by confessing error, if it was not too late 
to do so, or by securing a pardon. Executive clemency in such an instance is, 
however, inadequate and unsatisfactory. A judicial remedy should always be 
available. Such a remedy, in fact, is now open if the newly discovered evi- 
dence exculpating the defendant becomes available within a certain time limit. 
Unfortunately, such evidence is apt to come to light at a later date. There is 
no reason, in logic, in justice, or in expediency, for limiting the time during 
which a court may grant a new trial in such cases. I, for one, am not afraid 
that the courts will be inundated by a flood of frivolous motions of this kind. 
We may well rely on the good sense of federal judges not to grant such mo- 
tions except upon sufficient cause.” 

44 See Johnson v. Zerbst, 304 U. S. 458, 58 Sup. Ct. 1019, 82 L. ed. 1461 
(1938) ; Walker v. Johnston, 312 U. S. 275, 61 Sup. Ct. 574, 85 L. ed. 830 
(i042). Waley v. Johnston, 316 U. S. 101, 62 Sup. Ct. 964, 86 L. ed. 1302 
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of sentence, unless the court otherwise directs.“° The pur- 
pose of the rule is to encourage the use of presentence 
investigations in all instances except those in which it 
affirmatively appears that they would be manifestly su- 
perfluous or that insufficient personnel or inadequate fa- 
cilities make such treatment of every case impracticable. 

Several important modifications are made in present 
federal criminal appellate procedure. First, the time 
within which an appeal may be taken is increased from 
five days, as in the present law, to ten days.** Second, it is 
sought to assure the preservation of the right of appeal to 
a defendant not represented by counsel. In such a case, it 
is required that after imposition of sentence the defend- 
ant be advised of his right to appeal and, if he so requests, 
the clerk is to file a notice of appeal in his behalf. Fi- 
nally, a vital alteration is introduced in the mode of 
preparing the record on appeal. The pertinent rule ex- 
pressly provides that the procedure in civil actions shall 
be applicable in criminal proceedings in respect to this 
matter.*” The principal consequence of this provision 
will be the elimination of the bill of exceptions. The 
record on appeal will be prepared in the same simple 
manner as in Civil cases.“ 

As is evident from the foregoing discussion, the ap- 
proach of the Committee has been of a conservative na- 
ture. The existing practice on each point was ascertained 
and modifications were made in it only in those instances 
in which it affirmatively appeared that an improvement 
was needed. The attitude of the Committee was not 
iconoclastic but, on the contrary, its mode of operation 
was to build on existing foundations. One may perhaps 
venture the observation, therefore, that the product of the 
Committee’s labors is of a thoroughly practical character. 


45 Rule 34 (c) : 
46 Rule 39 (a) (2 
47 Rule 41 (b) (1). 

48 Rule 75, Federal Rules of Civil Procedure. 
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Sheer experimentation and attempts to introduce innova- 
tions which may have seemed theoretically and intrinsi- 
cally well founded but were contrary to our traditional 
conceptions received scant consideration. These reflec- 
tions seem to the writer to justify an expectation of a sym- 
pathetic consideration of the proposed rules on the part 
of the legal profession resulting in their approval and 
adoption. When this final step is taken, the entire field 
of procedure in the federal judicial system will be regu- 
lated by court rules and judicial rule-making will have 
achieved a distinct triumph. 





CANADA’S WARTIME ADMINISTRATIVE 
AGENCIES 


By 
JOHN W. WILLIS 
Member of the Bar of California 

To most Americans the government, laws and economic 
institutions of our closest neighbor, Canada, are pretty 
much of a terra incognita. This, of course, is not as it 
should be, for not only are the United States and Canada 
closely tied geographically and industrially, in addition 
to their present military alliance, but also the United 
States might profit from some of the experiences of her 
neighboring ally. 

A study of the organization of Canada’s wartime eco- 
nomic controls is of particular value, for Canada on the 
whole has done an efficient job of keying its industrial 
and economic life to the tempo of war. Without de- 
tracting from the splendid achievements of American 
wartime industrial mobilization and production, the re- 
curring clashes of authority between different agencies 
in the field and similar manifestations indicate that our 
civil organization for war at times has not functioned as 
smoothly as might be hoped.’ It is fully recognized that 
Canada’s problems are often not the same as ours. Never- 


1 The literature on the subject is too miscellaneous and voluminous for ready 
citation. See, however, Reports of the Subcommittee on War Mobilization of 
the Committee on Military Affairs, 78th Cong., 1st Sess., Subcommittee Re- 
ports No. 1 (May 13, 1943) and No. 2 (June 22, 1943); Additional Report 
of Special Committee Investigating the National Defense Program (Truman 
Committee), Report No. 10, Part 9 (May 6, 1943); War Management Re- 
ports, Citizens Bureau of Governmental Research, Inc., of New York State, 
War Report No. 3 (June 3, 1943). 

Straws in the wind: establishment of the Office of War Mobilization; aboli- 
tion of the Board.of Economic Warfare and establishment of the Office of 
Economic Warfare; abolition of the Office of Economic Warfare and creation 
of the Foreign Economic Administration; recurrent clashes between Petroleum 
Administrator Ickes and the Office of Price Administration over rationing and 
price control; difficulties between OPA and the War Food Administration 
over livestock prices; charges by members of the War Labor Board of im- 
proper domination by the Director of Economic Stabilization; Congressional 
inquiries into OPA rent and rationing regulations, and price control policies. 


[ 141 ] 
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theless, a survey of the Canadian wartime organization 
should show many interesting points of comparison. 


CONSTITUTIONAL AND STATUTORY BASIS 


The great bulk of Canada’s present wartime regula- 
tions stem from a statute passed in 1914, the War Meas- 
ures Act.*? This Act provides in Section 3 that 


The Governor in Council may do and authorize such acts and 
things, and make from time to time such orders and regulations, 
as he may by reason of the existence of real or apprehended war, 
invasion or insurrection deem necessary or advisable for the se- 
curity, defense, peace, order and welfare of Canada; and for 
greater certainty, but not so as to restrict the generality of the 
foregoing terms, it is hereby declared that the powers of the 
Governor in Council shall extend to all matters coming within 
the classes of subjects hereinafter enumerated, that is to say: 

(a) Censorship. ... 

(b) Arrest, detention, exclusion and deportation ; 


(c) Control of the harbours, ports and territorial waters of 
Canada, and the movement of vessels; 


(d) Transportation by land, air, or water and the control 
of the transport of persons and things; 


(e) Trading, exportation, importation, production and manu- 
facture ; 


(f) Appropriation, control, forfeiture and disposition of prop- 
erty and of the use thereof. 


All orders and regulations made under Section 3 have 
the force of law and may be enforced as the Governor in 
Council may prescribe. 

The provisions of the Act were brought into effect by 
a proclamation issued September 1, 1939, and since that 
date the Governor in Council has issued a great many 
orders-in-council prescribing various regulations and set- 
ting up administrative bodies with broad jurisdiction 
over various phases of the Canadian economy. 

The validity of the delegation of powers to subordinate 
agencies by the Governor in Council was sustained by the 
Supreme Court of Canada in a decision handed down in | 


2 Revised Statutes of Canada, ch. 206, 1927. 
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January, 1943, on a reference by the Governor.’ ‘The 
constitutionality of the War Measures Act itself had been 
determined by the Privy Council twenty years before,* 
and the only issue presented was whether the Governor- 
General in Council might properly delegate to Boards, 
Controllers and other officers the power to make orders 
and regulations under the Act. The court was unanimous 
in finding the delegation valid. The consensus was that 
the Act plainly contemplated the delegation of authority 
to subordinate officers and that the maxim delegatus non 
potest delegare had no application. Reference to Panama 
Refining Co. v. Ryan’® was dismissed on the ground that 
it was based on the United States Constitution and on the 
theory of government which underlies it.’ Three of the 
judges, apparently in response to cries of “bureaucracy,””’ 
pointed out that Parliament retained power to “take the 
matter directly into its own hands.” Justices Taschereau 
and Rinfret said: 


Parliament retains its power intact and can, whenever it 
pleases, take the matter directly into its own hands. How far it 
shall seek the aid of subordinate agencies and how long it shall 
continue them in existence, are matters for Parliament and not 
for the Courts of Law to decide. Parliament has not abdicated 
its general legislative powers. It has not effaced itself. as has 
been suggested. It has indicated no intention of abandoning 
control:and has made no abandonment of control, in fact. The 
subordinate instrumentality, which it has created for exercising 


3 Reference Re Regulations (Chemicals) Under War Measures Act, [1943] 
1D. L. R. 248. The reference, under §55 of the Supreme Court Act, R. S. 
Canada, 1927, ch. 35, was prompted by a decision of a county court, Rex v. 
Holmes, [1943] 1 D. L. R. 241 (Ontario County Court, 1942), holding an order 
of the Governor in Council to be ultra vires. The Chemicals regulations and 
order were selected as “typical of the method and system of control adopted.” 
Ibid. at 252. 

The case is commented on by Professor John Willis in Delegatus Non Potest 
Delegare (1943) 21 Can. Bar Rev. 257. 

4Fort Frances Pulp & Power Co. v. Manitoba Free Press Co., [1923] A. C. 
695. This decision also laid down the principle that in wartime the Canadian 
Parliament could trespass on the jurisdiction of the provincial legislatures. 

5293 U. S. 388, 55 Sup. Ct. 241, 79 L. ed. 446 (1935). 

6 Opinion of Kerwin, J., [1943] 1 D. L. R. 248, 273. See also opinion of 
Rinfret and Taschereau, JJ., id. 261. 

7 See the comment on this decision in (1943) 12 Fortn. L. J. 259. See also 
the jeremiads against “bureaucracy,” id. 161-2, 177-8, 193-4, 210, 226, 258, 273-4. 
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the powers, remains responsible directly to Parliament and de- 
pends upon the will of Parliament for the continuance of its 
official existence.® 


Similarly, Justice Davis said: 


There may be ground for complaint in the system adopted by 
the Executive of giving the most extensive and drastic powers 
of control into the hands of individuals or boards who are in no 
way responsive to the will of the electorate. The orders made 
from time to time by all the controllers and boards may well ap- 
pear to the people to constitute an arbitrary abuse of government 
by persons not representative of or responsible to the people. 
But the safety valve of our constitutional system of government 
remains intact. Parliament has not effaced itself. In the ulti- 
mate analysis the House of Commons as representative of the 
people has, in a practical sense, full power to amend or repeal 
the War Measures Act or to make ineffective any of the orders 
in council passed in pursuance of its provisions. . . .° 

To date, however, Parliament has not seen fit to take any 
action. 

Another important statute is the Department of Muni- 
tions and Supply Act,”° passed at the September, 1939, ses- 
sion of Parliament and brought into effect on April 9, 
1940, by a proclamation. This Act sets up a Department 
of Munitions and Supply and confers broad powers on the 
Department for the organization of industry, including 
the power to appoint Controllers for the administration 
of industry. The orders involved in the Chemicals case, 
supra, were also made under the authority of the Depart- 
ment of Munitions and Supply Act, but the court did not 
consider that statute in reaching its decision. 


ORGANIZATION—IN GENERAL 


Just as in the United States, a number of new admin- 
istrative agencies have been set up to carry out Canada’s 
war program. Most important of these are the Depart- 
ment of Munitions and Supply, the Wartime Industries 
Control Board, the Wartime Prices and Trade Board 
and the National War Labour Board. There are also 

8 [1943] 1 D. L. R. 248, 260-261. 


9 Jd. 267-268. 
10 1939 (Can.) 2d Sess., c. 3, as amended by 1940 (Can.) c. 31. 
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the Foreign Exchange Control Board, the Canadian 
Shipping Board, the Department of National War Serv- 
ices and several agricultural boards.** In addition, a 
number of Crown Companies, or government corpora- 
tions, have been set up. 

The general picture of Canada’s wartime organization 
is one of fairly close codrdination. There appears to be 
little of the duplications and conflicts of authority which 
have caused trouble in the United States.” 


WARTIME INDUSTRIES CONTROL BOARD 


Industry controls in Canada of course did not appear 
like a genie from a bottle immediately upon the declara- 
tion of war; just as in the United States, they developed 
gradually as the tempo of war quickened. Canada, how- 
ever, was somewhat in advance of the United States, since 
she was a belligerent from the very inception of hostili- 
ties, having declared war on September 10, 1939. 

For the first nine or ten months—the period of the so- 
called “phoney war’—there was little need for control 
of Canadian industry. Procurement of war supplies was 
carried on initially by the Defence Purchasing Board, 
formed in July, 1939, then by the War Supply Board 
which took over the field in October, 1939, and finally 
by the Department of Munitions and Supply, which was 
organized in April, 1940.°° The Department of Muni- 
tions and Supply is the procurement agent of the Depart- 
ment of National Defence, in contrast to the American 
system whereby the armed forces handle procurement 
matters themselves. While the Minister of Munitions 


11 See Johnston, Canada’s War and Emergency Legislation (1942) 35 L. 
Lis. J. 467-476. For a discussion of Australian wartime organization see 
Walker and Foxcroft, War Administration in Australia (1943) 3 Pus. ADMIN. 
Rev. 223. 

12 See supra note 1. 

13 See Backman and Brodie, Canadian Wartime Control of Industry (1942) 
ConTEMPoRARY LAw PAMPHLETs, Series 4, No. 10, pp. 4-10; Borden, The 
Work of the Department of Munitions and Supply, in CANADIAN War Eco- 
NoMics (Toronto, 1941). 
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and Supply was given broad powers by statute,”* it was 
at first unnecessary to exercise these. With the fall of 
France, the overrunning of the Low Countries and Great 
Britain’s desperate peril, however, a drastic change in 
policy took place, and extensive controls began to be im- 
posed.”® 

The Department of Munitions and Supply Act" is 
patterned after the corresponding British Act.'’ The Act 
imposes upon the Minister the duties of “organizing the 
resources of Canada contributory to, and the sources of 
supply of, munitions of war and supplies and the agencies 
available for the supply of the same, and of mobilizing, 
conserving and coérdinating the economic and industrial 
facilities available in respect of munitions of war and 
supplies for the effective prosecution of the war,” and 
gives him power to “mobolize, control, restrict or regu- 
late” to such extent as he might deem necessary “any 
branch of trade or industry in Canada or any munitions 
of war or supplies.” The term “supplies” is given a broad 
construction.** Supplies can be acquired and holders 
forced to accept fair and reasonable prices, and the Min- 
ister may take over the management of any enterprise 
where necessary to obtain production of war supplies. 
The Act also authorizes the Minister to appoint Con- 
trollers for the administration of industry. A number 
of Controllers have been appointed.** The powers of 


14 Supra note 10. 

15 Backman and Brodie, supra note 13, at 8. 

18 Supra note 10. 

17 Backman and Brodie, supra note 13, at 6. 

18“Supplies” is defined as including “materials, equipment, ships, aircraft, 
automobile vehicles, animals, goods, stores and articles or commodities includ- 
ing, but without restricting the generality of the foregoing, anything which, in 
the opinion of the Minister, is, or is likely to be, necessary for or in connection 
with the production, storage or supply of any munitions of war or necessary 
for the needs of the government or of the community in war.” 

19 Timber Controller, appointed June 24, 1940; Steel Controller, June 24, 
1940; Oil Controller, June 28, 1940; Metals Controller, July 15, 1940; Ma- 
chine Tools Controller, Aug. 22, 1940; Power Controller, Aug. 23, 1940; 
Controller of Ship Repairs and Salvage, Nov. 27, 1940; Motor Vehicle Con- 
troller, Feb. 13, 1941; Chemicals Controller, July 10, 1941; Transit Controller, 
Aug. 12, 1941; Supplies Controller, Aug. 19, 1941; Construction Controller, 
Aug. 26, 1941; Aircraft Controller, June 25, 1942; Rubber Controller, Nov. 
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various Controllers are almost unlimited, including the 
power to acquire, sell and exchange commodities under 
their jurisdiction, take possession of plants, fix quantities 
and grades, set maximum and minimum prices (subject 
to the concurrence of the Wartime Prices and Trade 
Board), require licensing of members of the industry, 
appoint advisory committees, finance expansion of facili- 
ties, require reports, obtain the seizure of documents, 
books, records, etc.*” In many cases some type of formal 
or informal control had been put into effect before the 
appointment of a Controller for a particular field; for 
example, restrictions on construction for civilian purposes 
were imposed by order-in-council in May, 1941, and the 
Coal Control was set up by transferring the Coal Admin- 
istration from the Wartime Prices and Trade Board to 
the Wartime Industries Control Board. 

The controller system in Canada is similar to the war- 
time organization in Great Britain.” It differs sharply 
from the system employed in the United States. Under 
our wartime organization no one agency has control over 
all phases of regulation affecting a particular commodity ; 
production and distribution controls may be in the hands 
of the War Production Board (WPB), Petroleum Ad- 
ministration for War, War Food Administration, Solid 
Fuels Administration for War, or some other body, while 
all price fixing functions are centered in the Office of 
Price Administration (OPA) (subject to concurrence of 
the War Food Administrator in the case of certain agri- 
cultural commodities) ; and although the power to deter- 
mine the necessity for rationing particular commodities 


3, 1942; Coal Controller, March 5, 1943; Wood Fuel Controller, May 28, 
1943. The Transport Controller acts jointly with the other Controllers as a 
member of the Wartime Industries Control Board, but is attached to the De- 
partment of Transport rather than the Department of Munitions and Supply. 

20 See Order-in-Council P. C. 6835 (Aug. 29, 1941) as amended by P. C. 
7824 (Oct. 8, 1941), P. C. 753 (Feb. 5, 1942), P. C. 831 (Feb. 5, 1942) and 
P. C. 1893 (March 16, 1943); also the various orders-in-council relating to 
particular Controllers. 

21 See FREEMAN & HicNnerr, Commopity Controt (London, 1943); Bacx- 
MAN, RATIONING AND Prick Contror, iN Great Britain (Brookings Institu- 
tion, 1943) 4-6. 
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may be vested in some one of these agencies, the actual 
administration of rationing is generally delegated to 
OPA. In Canada, on the other hand, while certain 
actions of the Controllers may be subject to the concur- 
rence of other agencies, and while all the Controllers are 
responsible to the Minister of Munitions and Supply, for 
the most part the Controller has complete authority over 
the industry or commodities within his jurisdiction, in- 
cluding the powers to ration and to fix the maximum 
prices of goods.” ‘The Controllers have been appointed 
Administrators of the Wartime Prices and Trade Board 
for the products under their jurisdiction. 

The Wartime Industries Control Board was set up on 
June 24, 1940,” to “facilitate united and codperative 
action” by and between the Controllers. In August, 1941, 
the Board was reorganized and its powers broadened in 
order further to “promote coérdination and integration 
of the functions and activities” of the Controllers and to 
create a closer relationship between them, the Wartime 
Industries Control Board and the Wartime Prices and 
Trade Board.“ The Board has the power and duty to 
“discuss all such problems as may arise from, or in con- 
nection with, the exercise of the powers or discharge of 
the duties of any one or more of them”; to “promote the 
coérdination and integration of the functions and activi- 
ties of the various members of the Board as between them- 


22 No opinion is expressed as to the relative merits of the two systems. It 
may be pointed out, however, that centralization of all food control functions, 
including price control and rationing, in what might be termed a Food Con- 
troller, has been consistently opposed by the Administration. See President 
Roosevelt’s message on the Food Program, H. Doc. 347, 78th Cong., Ist Sess., 
17-19 (1943). Sie President Hoover, on the other hand, has advocated 
the Controller system. Hearings on H. R. 5479, 77th Cong., 1st Sess., 411, 414 
(1941). One of the criticisms of the British system has been that there is no 
over-all price control authority, such as in Canada, British price control powers 
being divided among seven agencies. BACKMAN, op. cit. supra note 21, at 5-6. 

23 P. C. 715 (June 24, 1940). 

24P. C. 6835 (Aug. 29, 1941). Under its present organization the Board 
is composed of the Chairman, who is also the Codrdinator of Controls; the 
Chairman of the Wartime Prices and Trade Board; the Codrdinator of Pro- 
duction; the Financial Advisor; the Priorities Officer; the Acting Controller 
of Supplies; the President of the Commodity Prices Stabilization Corporation; 
and the fourteen controllers plus the Transport Controller. 
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selves and as between any one or more of them and any 
other department or departments, or agency or agencies 
of the government,” and to obtain information and esti- 
mate the “total requirements of the war program” and its 
“evaluation in terms of materials, power, manufacturing 
plants and facilities and transportation facilities re- 
quired.” * 

All Controllers’ orders fixing maximum or minimum 
prices or mark-ups must be concurred in by the Wartime 
Prices and Trade Board. All other orders of general 
effect must be approved by the Chairman of the Wartime 
Industries Control Board, and the Chairman may in his 
discretion submit any Controller’s order to the Board 
for consideration.” ‘The Board acts generally through 
its Controllers, and has issued only one or two orders of 
its own. Violation of an order of a Controller, of the 
Priorities Officer, or of the Board, hindering or obstruct- 
ing any of these officers, or the making of false statements 
constitute offenses punishable by a fine up to $5,000 and 
by imprisonment up to five years.” 

It is not within the scope of this article to undertake 
a detailed analysis of the regulatory activities of the vari- 
ous Controllers.* In general, Canada’s commodity and 
other controls parallel the steps taken in the United States 
by the War Production Board, Petroleum Administrator 
for War, Office of Defense Transportation, Office of 
Price Administration and other agencies. Many limita- 
tions have been placed on the production and use of items 
under the jurisdiction of the Board by the now familiar 
devices of quotas, allocations and informal priorities, 


25 P. C. 6835, §7 (Aug. 29, 1941). 

26 Tbid., §§ 8, 13, as amended by P. C. 7824 (Oct. 8, 1941). 

27 Tbid., §15, as amended by P. C. 7824 (Oct. 8, 1941), P. C. 831 (Feb. 5, 
1942) and P. C. 1893 (March 16, 1943). 

28 For an excellent analysis of the activities of the various controllers dur- 
ing the period from Dunkirk to Pearl Harbor, written from the economist’s 
point of view, see Backman and Brodie, supra note 13. An able summarization 
as of December 31, 1942, is found in THE INDUSTRIAL Front, a publication of 
the Department of Munitions and Supply (1943). 

3 
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standardization and simplification, price ceilings, licens- 
ing, export and import controls, and consumer rationing. 

Gasoline rationing was instituted in Canada in March, 
1942. Applications for ration books, and other local mat- 
ters, are handled by regional offices of the Oil Control. 
Fuel oil is on a permit basis, although as yet it has not 
been necessary to extend this restriction to the use of oil 
for heating of private dwellings. Tires and tubes and 
retreading services are rationed, the details being handled 
by Rationing Representatives of the Rubber Control. 
Automobile rationing, however, is entirely on an infor- 
mal basis under agreements between the Motor Vehicle 
Controller and the dealers, although a pool of almost 
5,000 cars has been set aside by the government, to be re- 
leased only by permit from the Controller.” 

Canada has also made wide use of the Crown Company 
or government corporation, a considerable number of 
which have been formed for the purpose of dealing in 
essential items and building up stockpiles.’ Most of 
these corporations are under the direction of or codperate 
with one or more of the various Controllers. 

Canada’s priority system is administered by the Prior- 
ities Branch of the Department of Munitions and Supply. 
The Priorities Officer is a member of the Wartime In- 
dustries Control Board. The system within Canada it- 
self is on an informal basis and operates chiefly by nego- 
tiation. Canada’s system has, however, been codrdinated 
with the system in the United States in order to make 
available to Canada the benefits of the United States 
priority system in accordance with the Hyde Park Agree- 
ment of April 20, 1941. The Department of Munitions 
and Supply has an office in Washington which is in effect 
a microcosm of the Department in Ottawa, and which 


- See THe InpustrRIAL FRONT, op. cit. supra note 28, 122-125, 129-133, 145- 
1 


30 [bid., 199-221. 


31 [bid., 16-22. ‘See WPB Priorities Regulation 22, 8 Fep. Rec. 14426 (Oct 
23, 1943). 
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works with the War Production Board, Army and Navy 
supply branches, and British organizations, as well as 
handling procurement matters in Washington. 


WARTIME PRICES AND TRADE BOARD 


Between them, the Wartime Industries Control Board 
and the Wartime Prices and Trade Board control vir- 
tually all commodities, goods and services in Canada. 
While their titles might indicate that they occupy posi- 
tions in the Canadian administrative scheme correspond- 
ing to the War Production Board and Office of Price 
Administration in the United States, in actuality the di- 
vision of functions between the two agencies is quite dif- 
ferent from that between WPB and OPA. “The War- 
time Prices and Trade Board takes on where the Wartime 
Industries Control Board leaves off. It controls prices, 
retail sales, and the production and distribution of all 
commodities not within the jurisdiction of the Wartime 
Industries Control Board. Between the controls of the 
two boards no ‘no man’s land’ exists.” ** In general, the 
Wartime Prices and Trade Board has jurisdiction over 
those raw materials and end-products which are chiefly 
required for civilian use, as well as final authority over 
all prices, while the Wartime Industries Control Board 
has control over supply and allocation of materials essen- 
tial to the war effort.** The two boards are closely inter- 
related.** 

The division of authority between the Wartime Prices 
and Trade Board and the Departments of Agriculture 
and Fisheries was clarified by a statement of the Minister 
of Finance in the House of Commons on February 9, 
1943. The Departments of Agriculture and Fisheries 


32 Tbid., 69. 

33 Report of the Wartime Prices and Trade Board, September 3, 1939—March 
31, 1943 (May 1, 1943) 5, 16. 

34 The chairman of each board is a member of the other, and the various 
controllers have been appointed administrators of their respective fields by the 
Wartime Prices and Trade Board. The controllers are also pro tem. members 
of the Wartime Prices and Trade Board when action affecting goods or services 
under their jurisdiction is being considered, and there is a Departmental Liaison 
Officer, who is an Associate Co6drdinator of Controls. 
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have responsibility for insuring adequate production of 
agricultural and fishery products for their diversion to the 
armed forces and other “priority users,” and for recom- 
mending subsidies to be paid to primary producers, while 
the Board has the duty of estimating and defining over- 
all domestic needs for food, and is responsible for food 
imports, distribution to retailers and ultimate civilian 
consumers, consumer rationing, and all price matters. 


History and Powers 


The Wartime Prices and Trade Board was set up just 
two days after the German invasion of Poland.* Its 
original functions were “to provide safeguards ... against 
any undue enhancement in the prices of food, fuel and 
other necessaries of life, and to ensure an adequate sup- 
ply and equitable distribution of such commodities,” and 
its jurisdiction was limited to “necessaries of life,” de- 
fined as a “staple or other ordinary article of food, fuel 
and clothing, including the products and materials from 
or out of which any thereof are in whole or in part manu- 
factured, produced, prepared or made and such other 
articles of any description as the Board may from time 
to time prescribe.” This jurisdiction has since been ex- 
panded until the Board now has control over all goods 
and services except those within the jurisdiction of the 
Wartime Industries Control Board or one of its Con- 
trollers. 

The Board was given broad powers from the begin- 
ning, and these have been added to and expanded from 
time to time until today the Board has very wide author- 
ity, subject to few restraints.” It may fix maximum and 


85 P. C, 2516 (Sept. 3, 1939). The Board was originally set up in the Depart- 
ment of Labour. In August, 1941, it was transferred to the Department of 
Finance by P. C. 6332 (Aug. 14, 1941). The original order (P. C. 2516) was 
amended and revised by P. C. 3998 (Dec. 5, 1939); P. C. 6834 (Aug. 28, 
1941); and P. C. 8528 (Nov. 1, 1941). The latter order, as amended, is the 
Board’s present charter of authority. See note 36, infra. 

36 See P. C. 8528 (Nov. 1, 1941) as amended by P. C. 8762 (Nov. 10, 1941) ; 
P. C. 8837 (Nov. 13, 1941); P. C. 9030 (Nov. 19, 1941); P. C. 5092 (June 
15, 1942); P. C. 5109 (June 16, 1942); P. C. 10277 (Nov. 10, 1942); P.C. 
11595 (Dec. 22, 1942) and P. C. 3206 (April 22, 1943). 
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minimum prices or mark-ups; prescribe “the terms and 
conditions upon which, and the circumstances in which” 
goods or services may be produced, sold, stored, trans- 
ported, advertised, used or otherwise dealt in; regulate 
consumer credit and installment buying; “prescribe the 
kinds, models, types, sizes, standards, qualities, quantities, 
component parts or materials of any goods or services 
that may or may not be produced, manufactured, ex- 
tracted, refined, processed, stored, transported, purchased, 
sold, supplied, assembled, installed, constructed, distrib- 
uted, delivered, used or dealt in”; prescribe the quantities 
of, the manner in which, and the terms and conditions 
under which, goods or services may be sold, supplied or 
used; require anyone to dispose of goods in such manner 
as the Board may prescribe; and require anyone produc- 
ing, manufacturing or otherwise dealing in goods or serv- 
ices to do so “in such manner and in such priority to any 
other business of that person” as the Board may specify. 
The Board may also prohibit or regulate the formation, 
commencement, operation, amalgamation, merger, con- 
solidation or transfer of any business and may require 
establishment of a fund for the purpose of compensation 
of persons required to discontinue or limit a business pur- 
suant to Board order. In aid of these powers the Board 
may make investigations, enter premises and inspect 
books and records, require reports, and set up a licensing 
system. The Board can itself produce or deal in goods, 
either directly or through its agents, and it has power to 
take possession of particular property. It may recom- 
mend the reduction or suspension of duties or taxes and 
the payment of subsidies. Finally, the Board has the 
broad residual power to “require any person to perform 
such act in respect of any goods or services as is deemed 
by the Board to be desirable, or to require any person 
to refrain from performing such act as is deemed by the 
Board to be undesirable, in order more effectually to en- 
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force its orders or to exercise its powers respecting such 
goods or services.” 

The Board also administers the general price ceiling 
(the Maximum Prices Regulations) ** which became ef- 
fective December 1, 1941, and under which the prices 
and rental charges of all goods and a number of services 
are frozen at levels prevailing between September 15 and 
October 11, 1941. While the over-all ceiling was or- 
dained by the Government rather than the Board, the 
latter body is given wide powers to vary and modify the 
maximum prices and to exempt particular persons, goods, 
services, or transactions. 

The Board’s rent control powers depend upon an en- 
tirely separate delegation of authority. The first step was 
taken at the request of the Minister of Labour in Septem- 
ber, 1940, when the Governor in Council, in order to 
provide “safeguards under war conditions against undue 
enhancement of rentals and shortage of housing accom- 
modations,” ordered that the Board’s powers as to “nec- 
essaries of life” be extended to include rentals and hous- 
ing accommodations.” Coincidentally with the imposition 
of the general price ceiling, all rents were frozen by the 
Maximum Rentals Regulations® and the Board given 
power to adjust rents and to exempt particular persons, 
property or transactions, to prescribe the terms and con- 
ditions on which property may be rented and occupied, 
to terminate or require termination of any lease and re- 
quire vacation of possession, to require any person to offer 
to let or to let property, to obtain eviction and to regu- 
late the conditions on which landlords may do so.“ 

Because of the acute shortage of housing accommoda- 


37 P, C. 8527, 8528 (Nov. 1, 1941) as amended. 

38 See P. C. 4616 (Sept. 11, 1940), amended by P. C. 5003 (Sept. 24, 1940) 
and P. C. 6701 (Aug. 26, 1941). 

89 P. C. 8965 (Nov. 21, 1941), amended by P. C. 3365 (April 24, 1942). 

40 Wartime Leasehold Regulations, P. C. 9029 (Nov. 21, 1941), amended by 
P. C. 3366 (April 24, 1942), P. C. 8973 (Oct. 6, 1942) and P. C. 3207 (April 
22, 1943). The Maximum Rentals Regulations were revoked and incorporated 
into the Wartime Leasehold Regulations by P. C. 3207 (April 22, 1943). 
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tions in congested areas, the appointment of a Real Prop- 
erty Administrator was approved by order-in-council of 
September 26, 1942, and his duties defined as the co- 
6rdination of regulation and control of rentals, “the tak- 
ing of such measures as are deemed by him to be ex- 
pedient to ensure the maximum and best possible use of 
available real property,” and the recommendation of 
measures deemed advisable for the provision of addi- 
tional housing or commercial accommodations.” 

The Maximum Prices Regulations and the orders of 
the Board prevail over any inconsistent statutes of the 
Dominion or of any province, and the Government is 
bound by them.” No order or regulation of any Do- 
minion or provincial authority establishing prices or 
mark-ups is valid unless concurred in by the Board. 

The enforcement of the regulations and of the Board’s 
orders is facilitated by a number of provisions of the 
orders-in-council. Violation of a regulation or order is 
an offense subject to a fine up to $5,000, or to imprison- 
ment up to two years, or to both, and numerous presump- 
tions are raised and the burden put on the accused to 
rebut them.** Goods unlawfully dealt in may be seized 
and subjected to forfeiture.“*° No proceeding by way of 
injunction, mandatory order, mandamus, prohibition, 
certiorari, or otherwise can be instituted against any 
member of the Board, Administrator or other person in 
respect of acts incident to the performance of their duties 
under the regulations,“° and no member or other official 


41 P. C. 8764 (Sept. 26, 1942). 

42 P. C. 8528, supra note 36, §2 (3), (5), (6). 

43 P. C, 8528, § 2 (3). 

44 P. C. 8528, §§ 9, 10 (3); P. C. 9029, supra note 40, §§ 8, 9. 

45 P. C. 8528, § 16. 

46“No proceeding by way of injunction, mandatory order, mandamus, pro- 
hibition, certiorari or otherwise shall be instituted against any member of the 
Board, Administrator or other person for or in respect of any act or omission 
of himself or any other person in the exercise or purported exercise of any 
power, discretion or authority or in the performance or purported performance 
of any duty conferred or imposed by or under these regulations... .” JIbid., 


§ 15 (2). 
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or agent of the Board may be held civilly liable for any 
official act.*’ 

The orders under which the Board operates also con- 
tain substantive provisions making it an offense, subject 
to fine up to $5,000 or imprisonment up to two years, or 
both, for any person to sell any goods or services, or to 
rent any property, at a price or rental that is “higher 
than is reasonable and just” “* or at a price above a maxi- 
mum price or rental or below a minimum price fixed or 
concurred in by the Board; to hoard any goods, or to 
“unduly prevent, limit, or lessen the manufacture, pro- 
duction, transportation, sale, supply, or distribution of 
any goods or services.”” These prohibitions are enforced 
by the Board, which investigates reports of violations 
and authorizes prosecutions to be undertaken by the De- 
partment of Justice. 


Organization 


The Wartime Prices and Trade Board consists of 
eleven members: the Chairman, the Chairman of the 
Wartime Industries Control Board, and representatives 
of the Departments of Agriculture, Finance, Labour, 
National Revenue, and Trade and Commerce.” Through 
Board representation the Wartime Prices and Trade 
Board also maintains liaison with the National War 
Labour Board and the Agricultural Supplies Board, and 
it holds membership on a number of interdepartmental 


47P. C. 8528, § 15 (1). 

48 A penalty provision in such general terms would probably be held uncon- 
stitutional in the United States. See United States v. L. Cohen Grocery Co., 
255 U. S. 81, 41 Sup. Ct. 298, 65 L. ed. 516 (1921) (statute prohibiting “any 
unjust or unreasonable rate or charge in handling or dealing with any neces- 
saries” held unconstitutional). 

49 As of March 31, 1943, the members of the Board were the Chairman, who 
is the Deputy Governor of the Bank of Canada; the Chairman of the Tariff 
Board; the Commissioner of Excise, Department of National Revenue; the 
Deputy Minister of Labour; the Commissioner of the Combines Investigation 
Act, Department of Labour; the Assistant Deputy Minister of Agriculture; 
the Director of Marketing Service, Department of Agriculture; the Director 
of Commercial Relations, Department of Trade and Commerce; the Dominion 
Statistician, Department of Trade and Commerce; the Special Assistant to 
the Deputy Minister of Finance; and the Chairman of the Wartime Industries 
Control Board, Department of Munitions and Supply. 
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committees such as the Economic Advisory Committee, 
the Export Control Committee, the Canadian Shipping 
Board, the Food Requirements Committee and the Na- 
tional Selective Service Advisory Board. In addition, 
any Controller under the Wartime Industries Control 
Board is a pro tem. member of the Wartime Prices and 
Trade Board when action concerning any commodity or 
service under his jurisdiction is being considered. The 
Board is responsible to the Minister of Finance. 

The Board has appointed a large number of Adminis- 
trators and has delegated to them broad powers over the 
commodities and services under their jurisdiction. These 
officials fall into two general classes: Administrators of 
commodities, such as farm and construction machinery 
or newsprint, and Administrators of trades and services, 
who deal with general activities such as retail and whole- 
sale trade, services, rentals, and real property. Under 
the various Administrators are directors. Codrdinators 
have also been appointed to link together related admin- 
istrations, such as foods, pulp and paper, distributive 
trades, and textiles and clothing, and all administrations 
except Printing and Publishing are under coérdinators. 
The various Wartime Industries Control Board Con- 
trollers have been named Administrators of their respec- 
tive fields by the Wartime Prices and Trade Board, and 
several Administrators of the Agricultural Supplies 
Board are also Administrators under the Wartime Prices 
and Trade Board. The Administrators have been se- 
lected chiefly from and by the industries and trades con- 
cerned. The Board’s policy is “to leave to the Coérdi- 
nators and Administrators as far as possible the work of 
applying and carrying out the price ceiling [and other] 
operations in their various industries and divisions of 
trade.” Practically. all orders relating to particular 
commodities or services are issued by the Administrators, 


50 WiLson, Price Contro, IN CANADA (Wartime Prices and Trade Board, 
Ottawa, 1941) 37. 
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although they must be approved by the Chairman of the 
Board and in some instances must also be concurred in 
by the Chairman of the Wartime Industries Control 
Board or by the representative of some other body, such 
as the Agricultural Supplies Board. Appeal may be 
taken to the Board from any ruling or decision of an 
Administrator. Industry Advisory Committees have been 
formed under a large number of Administrators, and 
special boards or councils have been set up by the Board 
to deal with particular situations. 

In a number of instances the Board has designated pre- 
viously constituted authorities as its representatives in 
their particular fields.“ On the other hand, the Board 
has by arrangement with the Department of Munitions 
and Supply assumed responsibility for enforcement of 
regulations and orders of a number of Controllers, in- 
cluding the Oil Controller and Supplies Controller. The 
Board also works with the Commodity Prices Stabiliza- 
tion Corporation, a government corporation, the presi- 
dent of which is one of the members of the Board, and 
with other crown companies. 

Regional offices of the Board have been opened in a 
number of key cities. These offices are also offices of the 
Wartime Industries Control Board and are under Prices 
and Supply Representatives who represent both boards 
in local matters. Local ration boards were not introduced 
in Canada until the spring of 1943—a year and more after 
their inception in the United States—although rationing 
of tea, coffee and sugar had already been under way for 
some time. Differing from the practice in the United 
States, these boards have no authority over gasoline, tire, 
fuel oil or automobile rationing, these matters being han- 
dled by representatives of the various controllers.” 


51 These include the Canadian Wheat Board, the Board of Transport Com- 
missioners, Bacon Board, Dairy Products Board, Agricultural Supplies Board, 
Salt Fish Board, and Lobster Controller, and provincial marketing, milk con- 
trol, public utility and industry and labor boards. 

52 See supra, page 148 
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The Board has an office in Washington which codép- 
erates with the OPA and the War Production Board. 

The administration of the rent control program in 
Canada has been decentralized just as in the United 
States.” Originally the Board operated through local 
Rentals Committees, composed in most cases of the judge 
of the county or district court having jurisdiction of the 
area. These Committees were given power to pass on all 
applications for variation or fixation of particular maxi- 
mum rents. Decisions of the Rentals Committees could 
be appealed to the Administrator of Rentals Appeals or 
reviewed by him on his own motion; his decision was 
final and conclusive.* Under a new order which went 
into effect on October 1, 1943,°° however, the Rentals 
Committees were replaced by Rentals Appraisers. The 
Rentals Appraiser is an official of the Board. In most 
cases the appointee has been a person experienced in the 
real estate business. The authority of the Rentals Ap- 
praiser is about the same as that of the former Rentals 


Committee,” but there is a right of appeal to a “Court 
of Rental Appeals.” This body, which is not really a 
court at all, consists of a judge, judicial officer or barrister 
designated by the Board to act as the “court” for a par- 
ticular area. The “court” can affirm, revoke or modify 
the order of the Rentals Appraiser. It also has original 
jurisdiction of applications for permission to evict a ten- 


53 Under the OPA regulations all rent adjustments and similar matters are 
handled by local rent directors, with a right of review by the regional admin- 
istrator, subject to further review by the Price Administrator in protest pro- 
ceedings. OPA Procedural Regulation No. 3. 

54 Board Order No. 108 (April 24, 1942), as amended by Order No. 164 
os 29, 1942), Order No. 173 (Sept. 8, 1942) and Order No. 211 (Dec. 1, 


55 Board Order No. 294 (July 16, 1943), as amended by Order No. 320 
(Sept. 23, 1943). See also Order No. 315 (Sept. 7, 1943) relating to com- 
mercial accommodations, and Order No. 316 (Sept. 7, 1943) relating to hotel 
accommodations. 

56In addition to fixing and adjusting rents the Rentals Appraiser may also 
issue permits relating to eviction, subject to appeal to the Court of Rental 
Appeals in certain cases, and may order a tenant to permit the landlord to in- 
spect the premises under the sanction that in case of refusal the landlord may 
apply to the Court of Rental Appeals for exemption from the restrictions on 
eviction. 
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ant on certain grounds. Its decisions are conclusive ex- 
cept to the extent that the Rentals Administrator, with 
the approval of the Chairman of the Board, may modify 
orders of a “court” or order a case to be reopened.” 
Variation and fixation of hotel rates are handled by spe- 
cial Hotel Rates Committees. 


Controls 


As in the case of the Controllers, detailed analysis of 
the work of the Wartime Prices and Trade Board would 
be beyond the scope of this article.** The Board has at- 
tacked inflation and concomitant wartime problems on a 
broad front. The overall price ceiling has been main- 
tained, and while numerous adjustments of a general na- 
ture have had to be made, retail ceilings have been held, 
and the “squeeze” relieved by roll-backs at higher levels 
of distribution and by use of subsidies and remission of 
import duties and taxes. Individual adjustments have 
been sparingly granted, usually only where the ceiling 
price for the particular seller was shown to be abnor- 
mally low. Measures have been taken to secure equitable 
allocation of goods and services in short supply. As part 
of the government’s manpower program, the Board has 
taken steps to curtail or eliminate non-essential civilian 
activity for the purpose of releasing manpower for war 
production and the armed services. Along the same line, 
standardization and simplification of many items has 
been required in order to reduce costs and conserve scarce 

57 The Rentals Administrator also has the power to exempt leases and to 
fix or vary rents not the subject of a pending application, and he may vary a 
decision of a Rentals Appraiser not the subject of a pending appeal. 

58 See generally, Report of the Wartime Prices and Trade Board, supra note 
33; Taytor, THE War-Time ConTrot oF Prices IN CANADIAN War Eco- 
NoMics (Toronto, 1941), reprinted in Hearings on H. R. 5479, 77th Cong., Ist 
Sess., pp. 2024-2035 (1941); Broadcast of Hon. W. L. Mackenzie King, id. 
2126-2131; Hutchison, Canada Under the Lid (July, 1942) Fortune 62; Wi1- 
SON, op. cit. supra note 50; A Year of the Price Ceiling (Wartime Prices and 
Trade Board, October, 1942); Preliminary Statement of Policy, Wartime 
Prices and Trade Board (Nov. 21, 1941); Quarterly Summaries, Wartime 
Prices and Trade Board, to September 30, 1942, and monthly and semi-annual 


summaries thereafter ; BACKMAN, THE Price ContTroL AND SuBsipy ProcRAM 
1n Canapa (Brookings Institution, 1943). 
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materials. Strict controls have been imposed on con- 
sumer credit. Rents have been held down and steps taken 
to increase the supply of housing accommodations in con- 
gested areas. The Board has charge of the rationing of 
foods, farm equipment and machinery, electric stoves, 
certain types of rubber clothing, typewriters and office 
machinery, standard railroad watches, and small-arms 
ammunition. One of the most drastic controls, and one 
which has no parallel in the United States and probably 
will not have, is the “freeze” of business which was put 
into effect in November, 1942. Under this order the 
opening of new business outlets and the addition of new 
lines of merchandise to existing stocks is put under a per- 
mit system. 


Enforcement 


All persons coming under the general price ceiling, 
with certain exceptions, have been required to register 
with the Board by making application for a license.” 
This is in contrast to the “automatic” licensing system 
employed by the Office of Price Administration, under 
which no physical license document is issued. The li- 
censing system has been used chiefly as a means of obtain- 
ing information relating to supply and distribution and 
for maintaining industry mailing lists, although it may 
also be used as an enforcement weapon through the de- 
vices of suspension or revocation of licenses. 

In practice, enforcement of the regulations and orders 
of the Board has been left almost entirely to criminal 
prosecutions. The injunction, so widely used by the Office 
of Price Administration, is not employed by the War- 
time Prices and Trade Board, and the treble-damage 
action is also unknown, although a buyer or tenant may 
recover the actual amount of any over-payments.” Goods 


59 Board Order No. 174 (Aug. 25, 1942). 
60 P. C, 8528, supra note 36, § 14; P. C. 9029, supra note 40, § 12. 
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may, however, be subjected to forfeiture for violation of 
the regulations. The percentage of criminal convictions 


is over 90%. 


NATIONAL WAR LABOUR BOARD 

Canada’s National War Labour Board was established 
in October, 1941, shortly before the imposition of the 
general price ceiling, for the purpose of administering 
the government’s wage stabilization policy as laid down 
by order-in-council.” Originally, wages were frozen in 
general at rates prevailing on November 15, 1941, and 
increases or decreases forbidden except upon order of 
the Board.” In addition, the Board was required four 
times a year to fix the amount of increase or decrease in 
the “cost-of-living” bonus to be paid by employers. This 
bonus was based on the Dominion Bureau of Statistics 
cost-of-living index and was designed to keep wages 
abreast of the cost of living. In December, 1943, how- 
ever, the government’s wage control policy was revised 
and the cost-of-living bonus abolished, existing bonuses 
being incorporated into basic wage rates. Under the re- 
vised order the Board may order adjustments in wage 
rates only to the extent necessary to “rectify gross in- 
equalities or injustices” and only “insofar as this is pos- 
sible consistently with the paramount principle of the 
maintenance of stability in prices.” * 

The Board has power to make various determinations, 
ancillary to its more important functions, and its deci- 
sions are final and conclusive. Violation of the Wages 
Control Order is an offense punishable by fine up to 
$5,000, and unauthorized wage payments may not be 
allowed as expenses under tax statutes. Strikes and lock- 
outs are also forbidden on penalty of criminal prosecu- 
tion. 


61 P. C. 8253 (October, 1941), superseded by P. C. 5963 (July 10, 1942), in 
turn superseded by P. C. 9384 (Dec. 9, 1943). The Wartime Salaries Order, 
governing managerial and executive salaries, is administered by the Minister 
of National Revenue. 

62 P. C. 8253, P. C. 5963, supra note 61. 

63 P. C, 9384, supra note 61. 
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Administration of the Wages Control Order is divided 
between the National Board and the nine Regional War 
Labour Boards, one for each province. The National 
Board originally was composed of a chairman, four em- 
ployer members and four employee members, the chair- 
man and two other members constituting the executive 
committee for the transaction of daily business. In Feb- 
ruary, 1943, however, the Board was reconstituted in 
order to give greater emphasis to its judicial character, 
and its membership was reduced to a chairman and one 
representative each of employers and employees.“ In 
December, the Board was again reorganized and its mem- 
bership increased to six—a chairman and vice-chairman, 
two public members and one representative each of em- 
ployers and employees. Each Regional Board consists 
of a chairman, who may be the Minister of Labour or 
corresponding officer of the province, one or more rep- 
resentatives of employers and one or more representatives 
of employees. Employers have been divided by the 
Board into two classes, “national employers” and “re- 
gional employers,” and jurisdiction over the two types 
is apportioned between the National and Regional 
Boards.” ‘The National Board supervises the adminis- 
tration of the order by the Regional Boards and reviews 
Regional Board decisions. Appeal may be taken from 
a Regional Board to the National Board on leave of 
either body. 


AGRICULTURAL SUPPLIES BOARD 


The Agricultural Supplies Board was established “for 
constructive direction of agricultural production and for 
dealing with matters pertaining to the purchase and dis- 


6456 MonTHLy Lasor Rev. 911 (May, 1943). 

65 The term “national employer” includes persons engaged in operation of 
ship lines, railways, canals, air, bus and truck lines and electrical power or 
transmission works connecting one province with another or extending beyond 
the limits of one province; mining; and operation of shipyards. All other 
employers are “regional employers” and under the jurisdiction of the Regional 
Boards even though they operate in more than one province. Bulletin No. 3, 
National War Labour Board (Sept. 30, 1942) p. 25. 





164 THE GEORGE WASHINGTON LAW REVIEW 


tribution of supplies for use in agricultural production 
and for the preparation and conservation of agricultural 
products” and in order to insure that Canada’s agricul- 
tural resources would be utilized to the best advantage 
during the war.” It has the duty also of formulating 
and submitting to the Wartime Prices and Trade Board 
“measures designed to prevent abnormal relationships” 
between prices of various commodities, and has the gen- 
eral responsibility of assuring supplies of Canadian farm 
products to meet commitments made to Great Britain. 
The Board was originally established on September 9, 
1939, under the name of the Agricultural Supplies Com- 
mittee.” It was given its present title in March, 1940, 
at the same time that its constitution, powers and duties 
were revised.” The Board consists of six senior officers 
of the Dominion Department of Agriculture, with the 
Deputy Minister of Agriculture a member ex officio. 
The Board’s administrative organization was given 
more formality in the fall of 1941, when Administrators 
were appointed for feeds, seeds, fertilizers and pesticides, 
and flax fibres. The Administrators are given power to 
control supply and distribution of the products under 
their respective jurisdictions, and they have also been 
appointed Administrators under the Wartime Prices and 
Trade Board to regulate prices of these commodities. 
The Board has collaborated with a number of other 
agencies. In addition to the link with the Wartime Prices 
and Trade Board just mentioned, the chairman of the 
Agricultural Supplies Board is a member of the War- 
time Prices and Trade Board. The Board and the De- 
partment of Agriculture have codperated with the Farm 
Machinery Administrator of the Wartime Prices and 
Trade Board, and the Agricultural Supplies Board has 
66 P| C. 948 (March 6, 1940). Most of the information with regard to the 
Agricultural Supplies Board and related boards is derived from the Annual 
Summaries of Activities issued by the Board, and progress reports. 


87 P. C. 2621, 2622 (Sept. 9, 1939). 
68 P. C. 948 (March 6, 1940). 
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worked with the Canadian Wheat Board in controlling 
grain exports. Much of the Board’s work has been done 
by informal suggestion to or consultation with other 
bodies. 

A good deal of the Board’s work is done through the 
existing provincial Departments of Agriculture and pro- 
ducer organizations, and the Board has held a number 
of conferences with representatives of the provinces and 
has served as a clearing-house for information on produc- 
tion problems. The Board has powers of its own, how- 
ever. On the supply front the Board has undertaken to 
encourage increased output of needed supplies, to assist 
in moving supplies to where they are needed, to develop 
new sources of or substitutes for materials which can no 
longer be imported, and to control exports and assist in 
getting priorities on materials. Power to buy and sell 
has been granted to the Board by various orders-in- 
council, and the Board has engaged in bulk purchases of 
several types of seeds for the purposes of building up 
stocks and preventing diversion to undesirable uses, en- 
couraging production, and facilitating distribution where 
price ceilings made it unprofitable for private enterprise 
to operate. The Board has undertaken a number of sub- 
sidy programs. Export control has been established over 
a number of items. The Board has met the problem of 
surpluses—chiefly of apples—created by the cutting off 
of export markets, through bulk purchases and aid in 
processing, zoning of sales areas, raising of minimum 
grades, negotiation of sales to British food authorities, 
and stimulation of domestic consumption. The Board 
has also done much valuable work of a nonregulatory 
character. 


Associated Boards 


Three special boards have been set up in the Depart- 
ment of Agriculture to handle production, procurement 
and shipping of foods in order to insure fulfillment of 

4 
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contracts with the British Food Ministry. These are the 
Meat Board (formerly Bacon Board), the Dairy Prod- 
ucts Board and the Special Products Board. The Boards 
have quite wide powers to enable them to perform their 
functions. The Meat Board, for example, has restricted 
domestic pork distribution, required licensing of slaugh- 
terers of hogs, prohibited exports of hogs and pork prod- 
ucts, and maintained support prices on hogs to prevent 
diversion to the United States and to stimulate produc- 
tion. The Special Products Board has restricted manu- 
facture of certain types of cheeses. These boards have 
of course collaborated with the Agricultural Supplies 
Board, and many of their officials hold office under the 
latter Board also. 

The Agricultural Food Board was set up in March of 
1943.° The duties of this Board are, subject to approval 
of the Minister of Agriculture and in codperation with 
the Agricultural Supplies Board, to direct policies and 
measures of the Department of Agriculture for wartime 
food production; to codrdinate the activities of all com- 
modity boards under the Department; to direct diversion 
of food products to fill contracts for export, to meet re- 
quirements of the armed forces and (at the request of 
the Wartime Prices and Trade Board) from areas of 
supply to deficiency areas; to advise the Wartime Prices 
and Trade Board as to developments in the food supply 
situation and to confer with it generally with respect to 
price ceilings and subsidies and their relation to produc- 
tion of agricultural supplies. 

The Agricultural Advisory Committee was created at 
the same time as the Agricultural Food Board.” Its pur- 


69 Agricultural Supplies Board, Progress Report No. 26 (March 29, 1943) 
pp. 2-3. The chairman of the Board is the Deputy Minister of Agriculture, 
who is also a member of the Food Requirements Committee, and ex officio 
member of related boards, and the members include representatives of the Agri- 
cultural Supplies Board and related boards, Wartime Prices and Trade Board 
and the Department of Agriculture. 

70 Ibid., pp. 3-4. Members of the Committee include representatives of the 
Canadian Federation of Agriculture, officials of the provincial Departments of 
Agriculture and representatives of agricultural interests. 
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pose is to maintain closer relations between the Dominion 
Department of Agriculture and representatives of those 
immediately identified with agricultural production. 


OTHER AGENCIES 


In order to round out the picture some of the other 
important wartime agencies in Canada will be briefly 
described, although their organization and functions may 
not have the same interest from the administrative law 
standpoint as those which have just been discussed. 

The Canadian Shipping Board was set up in Septem- 
ber, 1939." Under its present constitution its members 
include a chairman; the Director of Shipping, who is 
the chief executive officer of the Board; the Transport 
Controller; the President of Wartime Merchant Ship- 
ping, Ltd., a crown corporation; and five members rep- 
senting the Departments of Trade and Commerce, Ex- 
ternal Affairs, National Defence for Naval Services, 
National Revenue, and Transport.” The Board has the 
powers and duties to restrict and control voyages by 
British ships registered in Canada; to issue licenses; to 
deal with applications for transportation and priority of 
movement by water with respect to materials and supplies 
other than those consigned to the Government of the 
United Kingdom or any other country; to recommend 
policies and measures designed to assist in providing 
water transport, and to cooperate with the British Min- 
istry of War Transport and the United States authori- 
ties." It is answerable to the Minister of Trade and 
Commerce. 

The Foreign Exchange Control Board was created in 
September, 1939, because of the imperative necessity of 
conserving United States dollar exchange so as to allow 
Canada to purchase necessary war materials in the 


71 P, C. 4251 (Dec. 20, 1939). 
72P. C. 6785 (July 31, 1942). 
%3 Tbid.; Defence of Canada Regulations, Regulation 44. 
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United States.* Its present membership includes the 
Governor of the Bank of Canada, who is chairman, the 
Commissioner of Customs, and representatives of the De- 
partments of Finance, Trade and Commerce, and Exter- 
nal Affairs, and the Post Office Department.” The Bank 
of Canada is the technical advisor to the Board and its 
agent and banker. The Board is responsible to the Min- 
ister of Finance, to whom appeals may be taken from 
any ruling, regulation or decision of the Board. A com- 
prehensive control system has been set up by order-in- 
council and implemented by regulations of the Board.” 


INTERDEPARTMENTAL COMMITTEES 


A number of interdepartmental committees have been 
set up to foster codrdination and united action by various 
government departments. The Agricultural Food Board 
has already been referred to. The Food Requirements 
Committee was created in October, 1942, for the pur- 
pose of assisting in formulation of policies in regard to 
food production and supply, for reviewing Canada’s 
undertaking to export foods to Great Britain and other 
United Nations in relation to production, the price ceil- 
ing and essential domestic food requirements, and for 
supplying information to the Combined Food Board 
established by the British and United States governments 
(of which Canada became a member in October, 1943). 
The Committee is composed of representatives of the De- 
partments of Agriculture, External Affairs, Finance, and 

74P. C. 2716 (Sept. 15, 1939), amended by P. C. 2852 (Sept. 25, 1939), 
P. C. 3799 (Nov. 22, 1939), P. C. 3878 (Nov. 28, 1939), and P. C. 279 (Jan. 
23, 1940). 

75 P. C, 7378, § 3 (Dec. 13, 1940). 

76 Foreign Exchange Control Order, P. C. 7378 (Dec. 13, 1940), amended 
by P. C. 1672 (March 7, 1941), P. C. 2786 (April 22, 1941), P. C. 3081 (May 
1, 1941), P. C. 7667 (Oct. 1, 1941) and P. C. 10064 (Dec. 24, 1941); For- 
eign Exchange Acquisition Order, P. C. 1735 (April 30, 1940), amended by 
P. C. 7378 (Dec. 13, 1940) and P. C. 10065 (Dec. 23, 1941). See Rasminsky, 
Foreign Exchange Control in Canada: Purpose and Methods, in CANADIAN 
War Economics (Toronto, 1941); Foreign Exchange Control Board, Bulle- 
tins No. 1 to 5; Sanagan, You Can’t Take It With You (1943) 12 Forrn. 


L. J. 232-233. 
77 P, C. 9692 (Oct. 22, 1942). 
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Trade and Commerce, and of the Wartime Prices and 
Trade Board. Its functions are purely of an advisory, 
informative and coordinating nature. 

The Advisory Committee on Economic Policy has been 
in existence since September, 1939. Its original purpose 
was to investigate, report and advise on questions of war- 
time economic and financial policy and organization.” 
In January, 1943, however, the Government charged the 
Committee with the additional duties of planning and 
organizing the activities of government departments and 
agencies in the field of postwar planning and with inves- 
tigating and studying postwar problems and making ap- 
propriate reports and recommendations.” Under the re- 
constituted charter of the Committee, its membership 
includes representatives of the Departments of Finance, 
Agriculture, Mines and Resources, Munitions and Sup- 
ply, Labour, Trade and Commerce, External Affairs, 
and National Defence (Army); the Wartime Prices and 
Trade Board, the Tariff Board, and the Commodity 
Prices Stabilization Corporation, as well as the Commis- 
sioner of Customs, the Governor of the Bank of Canada 
and the Clerk of the Privy Council, who is also Secretary 
to the Cabinet War Committee. 

The Export Control Committee is an offshoot of the 
Advisory Committee on Economic Policy. Order-in- 
Council P. C. 2448 of April 8, 1941, established an Ex- 
port Permit Branch in the Department of Trade and 
Commerce and provided that the Branch should consult 
the Advisory Committee on Economic Policy as to the 
principles to be followed in the issuance of export per- 
mits. A separate Export Control Committee was subse- 
quently set up by P. C. 9269 of November 27, 1941. The 
chairman is the Deputy Minister of Trade and Com- 
merce and the members include representatives of the 
Departments of Agriculture, Munitions and Supply, Fi- 


78 P, C. 2698 (Sept. 14, 1939), amended by P. C. 767 (Feb. 23, 1940). 
79 P, C. 608 (Jan. 23, 1942). 
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nance, and External Affairs, the Wartime Prices and 
Trade Board, the Wartime Industries Control Board, 
and the Commissioner of Customs. An executive sub- 
committee composed of a full-time chairman and repre- 
sentatives of the Wartime Industries Control Board, War- 
time Prices and Trade Board, Foreign Exchange Control 
Board and Departments of External Affairs and Trade 
and Commerce was established to pass on applications 
for export permits. 

The National Selective Service Advisory Board grew 
out of the former Interdepartmental Committee on Labor 
Coérdination.* Its present membership includes repre- 
sentatives of the Departments of Finance, National De- 
fence, Agriculture, Munitions and Supply, and the War- 
time Prices and Trade Board, as well as a number of 
representatives of employers and labor and some public 
members. The Associate Directors of National Selective 
Service also sit on the Board, and the Director is chair- 
man. The functions of the Board are to advise the Di- 


rector of National Selective Service with reference to the 
utilization of manpower in the prosecution of the war 
and the administration and enforcement of the National 
Selective Service Civilian Regulations. 

In addition to the above there are also a considerable 
number of governmental committees concerned with post- 
war planning.” Strictly speaking, however, these are not 


80 The Interdepartmental Committee was set up by P. C. 5922 (Oct. 25, 
1940), amended by P. C. 1426 (Feb. 26, 1942). The National Selective Serv- 
ice Advisory Board was established by P. C. 2254 (March 21, 1942), and 
originally consisted of members of the Interdepartmental Committee, the mem- 
bers of the National War Labour Board, and such other members as the Min- 
ister of Labour might designate. This was later incorporated into the National 
Selective Service Civilian Regulations, P. C. 246 (Jan. 19, 1943) §501. By 
P. C. 1788 (March 5, 1943) the Interdepartmental Committee was discontinued 
and the National Selective Service Advisory Board reconstituted. 

81 These include the Cabinet Committee on Demobilization and Re-establish- 
ment; the General Advisory Committee on Demobilization and Rehabilitation ; 
the Special House of Commons Committee on Reconstruction and Re-estab- 
lishment; the Special House of Commons Committee on Social Security; 
the Special Senate Committee on Economic Re-establishment and Social Se- 
curity; the Advisory Committee on Reconstruction; the Advisory Committee 
on Economic Policy (discussed above); the Interdepartmental Committee on 
Air Transport Policy, and the Canadian Section, Joint Economic Committees. 
For a survey of the organization and work of these committees see Wartime 
Information Board, Reference Papers, No. 12 (Ottawa, July 30, 1943). 
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“wartime” agencies, and are not within the scope of this 
discussion. Canada is also a member, with the United 
States and Great Britain, of the Combined Food Board, 
and holds codrdinate membership with the United States 
on the Joint Economic Committees, the Joint War Pro- 
duction Committee and the Material Codrdinating Com- 
mittee. 
CONCLUSION 


Perhaps the outstanding feature of Canada’s wartime 
administrative organization—at least to an American— 
is the extent to which its emergency agencies have been 
set up within the existing framework of government. 
Every one of the important agencies, while nominally 
responsible to a particular cabinet officer, is actually in- 
terdepartmental in composition, the personnel of each 
board including representatives of the various govern- 
ment departments or other boards most closely connected 
with the agency’s particular field of regulation.” In ad- 
dition to interlocking membership, many additional ties 
have been established, both formal and informal, such as 
membership on interdepartmental advisory committees, 
joint use of subordinate personnel, etc.** By contrast, 
most of the wartime agencies in the United States are 
autonomous bodies, the only “boards” in the Canadian 
sense being the War Production Board,“ the War Man- 
power Commission,” and the now-defunct Board of 


82 For obvious reasons this is not true of the War Labour Board. While the 
personnel of the Agricultural Supplies Board is limited to persons within the 
Department of Agriculture, its chairman is a member of the Wartime Prices 
and Trade Board and its administrators are also administrators under the latter 
board. The Department of Munitions and Supply is an independent department 
insofar as its procurement functions are concerned, but in regulatory matters 
it acts through the Controllers and Wartime Industries Control Board. 

83 For a discussion of codrdination between the war agencies in Australia 
see Walker and Foxcroft, supra note 11, at 237-8. 

84 Members of the War Production Board are the Chairman; the Secre- 
taries of War, Navy, Commerce and Agriculture; Lieutenant General Knud- 
sen; the Price Administrator, the War Food Administrator, the Chairman 
of the War Manpower Commission, the Director of the Office of Defense 
Transportation, the Petroleum Administrator for War, and Harry L. Hopkins, 
Special Assistant to the President. Executive Order 9024 (Jan. 16, 1942), 
as amended by Ex. O. 9280 (Dec. 5, 1942) and Ex. O. 9335 (April 19, 1943). 

85 Members of the War Manpower Commission are the Chairman, who is also 
Administrator of the Federal Security Agency; the Chairman of the Social 





172 THE GEORGE WASHINGTON LAW REVIEW 


Economic Warfare.** The rest—Office of Price Admin- 
istration, Office of Defense Transportation, War Food 
Administration, Petroleum Administration for War, 
Solid Fuels Administration for War, War Shipping Ad- 
ministration—are independent and self-contained, and 
while there is an increasing amount of integration 
through joint committees and similar bodies, some set up 
by the agencies themselves,” others created from above by 
Executive Order,” there is undoubtedly room for a good 
deal more coérdination of action than exists at present.” 

Canada has not gone very far in delegating wartime 
administrative powers to the provincial governments. The 
Agricultural Supplies Board has coédperated with provin- 
cial authorities, the Wartime Prices and Trade Board 
has employed existing provincial agencies in some in- 
stances, and the Regional War Labour Boards include 


Security Board, the Assistant Secretary of the Navy, the Undersecretary of 
War, the Secretaries of Agriculture and Labor, the Chairman of the War Pro- 
duction Board, the Administrator of the National Housing Agency, the Di- 
rector of Selective Service, a representative of the Civil Service Commission, 
a representative of the Office of Defense Transportation and a representative 
of the Maritime Commission and War Shipping Administration. Ex. O. 9139 
(April 18, 1942), as amended by Ex. O. 9409 (Dec. 25, 1943). 

86 Members of the Board of Economic Warfare were the Chairman; the 
Secretaries of State, Treasury, War, Navy, Agriculture and Commerce; the 
Attorney General, the Chairman of the War Production Board, the Coodrdi- 
nator of Inter-American Affairs and the Lend-Lease Administrator. Ex. O. 
8839 (July 30, 1941), as amended by Ex. O. 8982 (Dec. 17, 1941). 

87 E.g., the Petroleum Rationing Policy Committee and the Petroleum Re- 
quirements Committee, including representatives of OPA, WPB, PAW, ODT 
and WFA;; the Civilian Requirements Policy Committee, which includes the 
Secretary of Agriculture, the Chairman of WMC, the Price Administrator, 
the Petroleum Administrator for War and the Director of ODT; the Log 
and Lumber Policy Committee, set up by WPB and including representatives 
of OPA, WPB, WMC, WLB, ODT and the Department of Agriculture; 
the Joint Committee of the Department of Labor and the War Labor Board; 
and the War Meat Board, composed of representatives of OPA, WFA, the 
Quartermaster General and the industry. In addition, OPA and WFA have 
been working toward identity of membership in industry advisory committees. 

88 The Economic Stabilization Board is composed of the Chairman, Director 
of the Office of Economic Stabilization; the Secretaries of the Treasury, Agri- 
culture, Commerce and Labor; the Chairman of the Board of Governors of 
the Federal Reserve System, the Director of the Bureau of the Budget, the 
Price Administrator, the Chairman of the War Labor Board, the Chairman of 
the Securities and Exchange Commission, and two members each representing 
labor, agriculture and management. Ex. O. 9250 (Oct. 3, 1942), as amended 
by Ex. O. 9354 (June 23, 1943). 

The War Mobilization Committee includes the Chairman, Director of War 
Mobilization; the Secretaries of War and Navy, the Chairman of the Muni- 
tions Assignment Board, the Chairman of the War Production Board and the 
Director of Economic Stabilization. Ex. O. 9347 (May 27, 1943). 

89 See the Reports of the Subcommittee on War Mobilization, supra note 1. 
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provincial labor ministers, but these are exceptions and 
even here matters of policy are determined by the Do- 
minion agencies. But neither in the United States nor in 
Australia—the other two important English-speaking 
countries under the federal system of government—has 
there been any substantial amount of devolution of au- 
thority to state agencies.” 

One respect in which the United States system is per- 
haps superior to the Canadian has to do with the delega- 
tion of authority to the local ration boards. As noted 
above, Canada’s gasoline, fuel oil, tire and automobile 
rationing programs are under the jurisdiction of various 
Controllers of the Wartime Industries Control Board, 
and local matters are handled by representatives of the 
respective Controllers. While the Controllers might per- 
haps have delegated these functions to the local ration 
boards, the boards were not set up until the spring of 
1943, after the administrative machinery had been in 
operation for some time. In the United States, on the 


other hand, almost all consumer rationing has been han- 
dled by the local ration boards from its inception, and 
there is much to be said for centering all local rationing 
matters in these democratic, “grass-roots” bodies.” 


9° See Walker and Foxcroft, supra note 83, at 234-236; Watson, State Par- 
ticipation in Gasoline Rationing, id. 213. In some states—e. g., New York and 
Connecticut—the OPA price regulations have been adopted as part of the state 
law and enforced by the state. 

91 See Oppenheimer, The War Price and Rationing Boards (1943) 43 Cou. 
I. Rev. 147. See also President Roosevelt’s message on the Food Program, 
H. Doc. 347, 78th Cong., Ist Sess., p. 18 (1943): “The Office of Price Ad- 
ministration does not ration food on its own initiative, but only on the recom- 
mendation of the War Food Administration. . .. When such determination is 
made, the Office of Price Administration takes charge of the actual mechanics 
of rationing. This is the most logical procedure, because it places the actual 
administration of rationing—the ration coupons, the ration boards, the ration 
regulations—in the same body of citizens that rations gasoline, fuel oil, shoes and 
the other products, and it leaves the determination of the necessity for rationing 
food in the War Food Administration. There can be no reason, in logic or 
necessity, for setting up a new ration board in all the localities in the United 
States for each different product.” 

However, farm machinery and supplies are rationed in the United States 
by the War Food Administration and local U. S. D. A. War Boards, and the 
control of retail distribution of anthracite has been taken over from OPA by 
the Solid Fuels Administration for War, although the latter was never within 
the jurisdiction of the ration boards. 
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EDITORIAL NOTES 


THE PROBLEM OF THE SUPREME CouRT QuoRUM 


The Supreme Court of the United States on October 18, 1943, de- 
clined, by memorandum, to review two very important cases, North 
American Co. v. Securities and Exchange Commission’ and United 
States v. Aluminum Company of America,’? on the grounds stated by 
Chief Justice Stone: “As four Justices have disqualified themselves 
from participating in the decision in each of these cases, the Court is 
unable to make final disposition of them because of the absence of a 
quorum of six Justices as prescribed by U. S. C. A. §321,8 F.C. A. 
Title 28, §321.”* As now provided by statute, “The Supreme 
Court of the United States shall consist of a Chief Justice of the 
United States and eight Associate Justices, any six of whom shall 
constitute a quorum.” 

This unusual situation in which the Supreme Court finds itself 
raises several perplexing questions and has sent legislative historians 
scurrying among the pages of the past in search of the reason why 
Congress has seen fit to require a quorum of six Justices in a Court 
of nine rather than the customary majority.’ It is a universal prac- 
tice that a majority constitutes a quorum of a deliberative body in the 
absence of some legal requirement fixing a different number.® In all 


1 North American Co. v. Securities and Exchange Commission, 133 F. (2d) 
148 (C. C. A. 2d, 1943), 63 Sup. Ct. 764, 87 L. ed. 622 (1943). 


2 United States v. Aluminum Co. of America, 44 F. Supp. 97 (S. D. N. Y. 
1941). 


3 64 Sup. Ct. 73, 88 L. ed. 40 (Adv. Op.) (1943). 
4 36 Stat. 1152 (1911), 28 U. S. C. § 321 (1940). 


5 Hearings on H. R. 2808 held by the House Committee on the Judiciary, 
June 11 and 24, 1943. At this writing only a stenographic transcript of the 
Hearings is available. Page references are to that transcript. 


6 Snider v. Rinehart, 18 Colo. 18, 31 Pac. 716, 718 (1892): “The word 
‘quorum,’ now in common use, is from the Latin. It was anciently used in the 
commissions by which the king of Great Britain designated certain justices, 
‘jointly and severally to keep the peace, and any two or more of them to in- 
quire of and determine felonies and other misdemeanors, in which number 
some particular justices, or one of them, are directed to be always included 
and no business to be done without their presence.’ The persons so desig- 
nated as essential to the transaction of business were called ‘justices of the 
quorum.’ Hence, the term ‘quorum’ has come to signify, ‘such a number of 
the officers or members of any body as is competent by law or constitution to 
transact business.’ 1 BLACKSTONE, COMMENTARIES ON THE Laws oF ENG- 
LAND (Wendell’s ed., 1857) 349-352.” Cleveland Cotton-Mills vy. County Com- 
missioners, 108 N. C. 678, 13 S. E. 271 (1891): “Where quorum is not fixed 
by such power [power creating the body], the general rule is that a quorum 
is a majority of all the members.” United States v. Ballin, 144 U. S. 1, 5, 6, 
12 Sup. Ct. 507, 36 L. ed. 321 (1892): “The Constitution provides that ‘a 
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high judicial tribunals throughout the United States, excepting the 
United States Supreme Court and the Court of Appeals of the State 
of New York,’ a bare majority constitutes a quorum. The nearest 
parallel to these two situations is the World Court requiring that a 
quorum shall be nine out of fifteen, that is, one over a majority.® 

According to the United States Constitution® the judicial power 
of the United States shall be vested in one Supreme Court, and in 
such inferior courts as the Congress may from time to time ordain 
and establish. As to the size of the Supreme Court and the manner 
in which it shall conduct its business the Constitution is silent and it 
may be reasonably inferred from this silence that the subject is a 
proper one for legislative determination. One of the first statutes 
to be passed by the new Congress, meeting in 1789, was the Supreme 
Court bill'® in which it was provided “That the Supreme Court of the 
United States shall consist of a chief justice and five associate jus- 
tices ... any four of whom shall be a quorum... .” 

When Congress decided that the Court’s membership should con- 
sist of six Justices, it naturally followed that four would be necessary 
to constitute a quorum since three would not be a majority. A 
quorum of four out of six also happens to be a two-thirds majority. 
Did Congress, by statute, on September 24, 1789, fix the quorum at 
four—it would have been that number of necessity—or did it simply 
declare what the number was? What was in the mind of Congress 
with respect to a quorum during the passage of this Act and in sub- 
sequent legislation down to 1869 remains an unanswered question. 
Since the size of the Court was changed a number of times, and in 
no instance where a quorum was: mentioned did it exceed what would 
be necessary for a majority, it is reasonable to conclude that during 
the first eighty years of the Court’s existence the Congress had no 
intention of establishing a quorum exceeding a simple majority. The 


majority of each house shall constitute a quorum to do business’ . . . the gen- 
eral rule of all parliamentary bodies is that, when a quorum is present, the 
act of a majority of the quorum is the act of the body.” Long v. State, 59 
Tex. Cr. R. 103, 127 S. W. 551, 558 (1910): “... as a general rule a majority 
of the members of a court is a quorum... .” 

7InpEx Dicest oF STATE CoNsTITUTIONS, prepared by Legislative Drafting 
Research Fund of Columbia University (1915) 420. In all states, except New 
York, a quorum for the high court is no greater than necessary for a simple 
majority. The same holds true for inferior courts, so far as the record dis- 
closes, including inferior courts in New York State. According to the New 
York Constitution, Article VI, §5: “Court of Appeals. . . . Five members 
of the court shall constitute a quorum and the concurrence of four shall be 
necessary to a decision, but no more than seven judges shall sit in any case.” 

81 Hupson, INTERNATIONAL LEGISLATION (1931) 528, 531, 582, 584, 586. 
P 9  cccaaaae oF THE UnirTeEp States, Article III, Section 1, adopted March 
, 1789. 


10] Stat. 73 (1789), Act of Sept. 24, 1789. 
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only exception was the one contemplated under the Act of February 
13, 1801,‘ which provided for a reduction in the size of the Court 
from six to five by not filling the first vacancy to occur, with no men- 
tion of any reduction in the quorum of four as previously stipulated. 

The history of legislation effecting the size of the Supreme Court 
and a quorum thereof may be seen in the following summary: 


Number of 
Statute Date Justices Ouorum 
1 Stat. 73 (1789) Sept. 24, 1789 6 4 
2 Stat. 89(1801) Feb. 13, 1801 5 No mention’? 
2 Stat. 421 (1807) Feb. 24, 1807 7 No mention?® 
4 Stat. 332 (1829) Jan. 21, 1829 No mention" 
5 Stat. 176 (1837) Mar. 3, 1837 9 
12 Stat. 794 (1863) Mar. 3, 1863 10 
14 Stat. 209 (1866) July 23, 1866 7 
16 Stat. 44 (1869) Apr. 10, 1869 9 
36 Stat. 1152 (1911) Mar. 3, 1911 9 


As previously stated, the Act of 1801 °° provided for a reduction 
in the size of the Court from six to five members from and after the 
occurrence of the next vacancy. As it happened, a vacancy did occur 
three years later through the resignation of Mr. Justice Moore, but 
Mr. Justice Johnson was then appointed'® and for some unexplained 
reason this provision of the Act was not complied with. Moreover, 
the Act further provided'* that four Justices must attend before 
Court could be held. Had the Court been reduced to five members 
this attendance requirement would amount to a quorum of four-fifths 
of the Court and the fact that such a situation did not develop or 
may have been purposely avoided is a matter for historical specula- 


112 Stat. 89 (1801) ch. 4, §3. “That from and after the next vacancy that 
shall happen in the said court, it shall consist of five justices only; that is to 
say, of one chief justice, and four associate justices.” 

122 Stat. 89 (1801) ch. 4, §1. No mention is made of a quorum, but attend- 
ance of the Court is specified as follows: “... if four of the said justices shall 
not attend within ten days after the times thereby appointed for the commence- 
ment of the said sessions respectively, the said court shall be continued over 
till the next stated session thereof.” 

132 Stat. 421 (1807) ch. 16, §5. There is no provision for attendance or a 
quorum, the Act simply stating, “That the supreme court of the United States 
shall hereafter consist of a chief justice, and six associate justices, any law to 
(the) contrary notwithstanding.” 

144 Stat. 332 (1829) ch. 12, §2: “That if it shall happen, during any term 
of the said Supreme Court, .. . less than the number of four shall assemble, 
the judge or judges so assembling shall have authority to adjourn said court 
... until a quorum shall attend... .” 

152 Stat. 89, supra note 11. 

16 Tn 1804, the Supreme Court was composed of Chief Justice Marshall and 

Associate Justices Cushing, Chase, Washington, Paterson, Moore and John- 
‘son. Mr. Justice Johnson replaced Mr. Justice Moore, who resigned during 
the term of Court. 

17 Supra note 12. 
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tion. Soon thereafter, in 1807,'* the size of the Court was increased 
to seven and no mention was made of any quorum or attendance re- 
quirement. From 1807 to 1869, the size of the Court was changed 
three more times,’® but on no occasion was the quorum set at a higher 
figure than necessary for a majority representation. 

The Act of 1869,” passed on April 10, is the first positive showing 
that Congress intended that the Supreme Court should function on 
a somewhat different basis with respect to a quorum than most other 
judicial bodies throughout the United States. Under the provision 
of this statute the Supreme Court is to consist of nine Justices, any 
six of whom is to constitute a quorum. This requires the presence 
of at least two-thirds of the Court before any case can be reviewed. 

During the year preceding the passage of the Act of 1869, there 
was considerable debate concerning the Supreme Court, its quorum 
and the manner of rendering a decision with respect to the validity 
of an Act of Congress.** Under the provisions of the Act of 1866,” 
the Supreme Court was to be reduced in size from ten to seven mem- 
bers by not filling the first three vacancies to occur in the office of 
Associate Justice and the quorum was to be reduced from six to 
four. Up to December, 1867, the Court had reduced itself to eight 
members and with the quorum remaining at six until the size of the 
Court be reduced to seven, the Court found difficulty in meeting the 
quorum requirement. S. 163** was then introduced in Congress on 
December 4, 1867, for the express purpose as stated by Senator 
Trumbull: ** “This bill provides that five shall constitute a quorum, 
there being now but eight judges, and that it shall also require that 
many even when the court is reduced to seven.” 

Congress was in an unyielding mood following the close of the 
Civil War and would tolerate no interference with its proposed re- 
construction legislation, passing a series of statutes over Presidential 
veto providing for military government in the Southern States. 
Rumors that the Supreme Court intended to hold the Reconstruc- 


182 Stat. 421, supra note 13. 

195 Stat. 176 (1837) ; 12 Stat. 794 (1863); 14 Stat. 209 (1866). 

20 16 Stat. 44 (1869) ch. 22, §1: “That the Supreme Court of the United 
States shall hereafter consist of the Chief Justice of the United States and eight 
associate justices, any six of whom shall constitute a quorum... . 

21149 Conc. GLoBE eee 19, 477-489, 40th Cong. 2d Sess. 

2214 Stat. 209 (1866): “... no vacancy in the office of associate justice of 
the supreme court shalt be filled by appointment until the number of associate 
justices shall be reduced to six; and thereafter the said supreme court shall 
consist of a chief justice of the United States and six associate justices, any 
four of whom shall be a quorum. 

23 S. 163, 40th Cong. 2d Sess., introduced in the Senate Dec. 4, 1867, provided : 
“Any number of the justices of the Supreme Court of the United States, not 
less than five, and being a majority of the Court, shall constitute a quorum.” 

24 See 149 Conc. Grose (1867-68) 19, col. 3. 
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tion Laws invalid*® convinced the reconstructionists in Congress of 
the necessity of some form of action which would save their im- 
periled legislation. Consequently, S. 163 having passed the Senate, 
emerged from the House Committee on the Judiciary with a far- 
reaching amendment attached thereto which provided:** “That no 
cause pending before the Supreme Court of the United States which 
involves the action or effect of any law of the United States shall be 
decided adversely to the validity of such law without the concurrence 
of two-thirds of all of said court in the decision upon the several 
points in which said law or any part thereof may be deemed invalid.” 
A substitute amendment, even more extreme than the House Ju- 
diciary Committee recommendation, was immediately offered which 
provided that “. . . the hearing shall be had only before a full bench 
of the judges of said court, and no judgment shall be rendered or 
decision made against the validity of any statute or of any authority 
exercised by the United States, except with the concurrence of all 
of the judges of said court.” This was a copy of a similar bill in- 
troduced by the same Congressman in the 39th Congress.?? 


Much of the debate seemed to screen the real purpose behind the 
amendments, but Congressman Hubbard brought the issue into the 
open when he declared :** 


I deny, therefore, that this Congress has any authority to say 
what shall constitute a quorum of the Supreme Court. But more 
than that, I submit that it would be both impolitic and inexpedi- 
ent, even if this Congress were omnipotent in this regard, to 
attempt to enact such a rule as is embodied in either the bill 
reported by the committee or the amendment offered. . . . It is 
perfectly well known that it is intended to reach a particular 
case;... Because it happens to be rumored—I know not whether 
truly or not—that the Supreme Court by a majority, perhaps 
by a large majority, are adverse to a particular measure upon 
which the majority of this Congress are disposed to stake their 
political life. Because they have learned in advance that the 
judicial mind of the Supreme Court condemns the act they pro- 
pose to muzzle, ay, sir, to muzzle the Supreme Court . . . to 
the end that that Court may not interfere with the will of this 
Congress with respect to the reconstruction measures. 


252 WARREN, THE SUPREME Court IN UNITED States History (1937) 466. 
26 See 149 Conc. GLosE, supra note 21 at 478, col. 1. 

on ss Williams of Pennsylvania, see 149 Conc. Grose (1867-68) 
, col. 2. 


28 Congressman Hubbard of Connecticut, see 149 Conc. GLope (1867-68) 486, 
col. 2. The amended bill to S. 163, proposed by the House Committee on the 
Judiciary, was adopted in its principal features by the House of Representatives 
but was finally dropped by the Senate after several adjournments. 
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To what extent this attitude on the part of the 40th Congress, 2d 
Session, had an influence on the drafting of the Act of 1869,* passed 
one year later, is uncertain. S. 44,°° (as amended by the Senate 
Committee on the Judiciary) the forerunner of the Act of 1869, was 
introduced by Senator Trumbull on March 22, 1869, and on the 
next day the Senator made the following statement with respect to 
the bill:** “At the last session of Congress the bill as recommended 
by the Committee on the Judiciary at the present session passed this 
body, and also the other House of Congress, and was laid before 
the President of the United States, but for reasons known only to 
himself, or at least not communicated to me, the President did not 
think proper to approve the bill, and it being laid before him within 
less than ten days of the adjournment of Congress it failed to be- 
come a law by reason of this non-approval of the President.” Most 
of the debate that followed on S. 44 concerned the question of relieving 
the Supreme Court Justices of circuit court duty in order to increase 
the efficiency of the Supreme Court; also to permit Justices past 
the age of 70 and having at least 10 years of service to retire at full 
salary. Scattered references only were made to the provision in the 
measure for a quorum of six in a Court of nine,*? and in this par- 
ticular the bill as finally passed was unchanged from the initial Senate 
Judiciary Committee amended draft. 


From this sequence of events it may be inferred that Congress, 
finding itself unable to secure passage of a measure that would con- 
trol the vote of the Supreme Court in matters affecting the validity 
of an Act of Congress, determined to increase the quorum to the end 
that all questions of a constitutional nature, as well as other causes, 
would receive the attention of at least two-thirds of the Court, and 


29 See 16 Stat. 44 (1869), supra note 20. 

30S. 44 (as amended by the Senate Committee on the Judiciary), 41st Cong. 
Ist Sess. (1869), provided: “That the Supreme Court of the United States 
shall hereafter consist of the Chief Justice of the United States and eight as- 
sociate justices any six of whom shall constitute a quorum.. . 

81 158 Conc. Grose (1869) 192, col. 1, 208, col. 1, 41st Cong., Ist Sess. 

32158 Conc. Grope (1869) 216, 339, 341, 574- 576, 4l1st Cong. Ist Sess. 
Senator Edmunds, col. 3, p, 216: “In every State of the Union, I believe, 
or nearly enough in every State to make it substantially true, the law is the 
same—a simple majority of the court constitutes its quorum, and a majority 
of that quorum constitutes the power to decide cases. . . .” Congressman 
Woodward, col. 1, p. 339: “The only objection that I saw to it (S. 44) was 
that it required six of the nine judges to constitute a quorum. I would pre- 
fer that the number should be fixed at five, because five is a majority of the 
whole number, and the common law and natural quorum is a majority always 
in all deliberative bodies.” Congressman Kerr, col. 1, p. 341: “I do not think 
it is competent for the legislative department ‘of the overnment to prescribe 
what shall be a quorum for the highest tribunal of the’country. .. . Still I do 
not deem that a material consideration in connection with this bill, because 
practically it seldom happens that less than six of the judges of that court par- 
ticipate in the decision of any cause.” 
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thus a vote of the Court would be supported by the concurrence of 
a greater number of Justices than might otherwise be the case. A 
quorum of six requires the concurrence of at least four Justices to 
a decision whereas the usual quorum of five in a Court of nine would 
require only the vote of three Justices, if only a quorum were pres- 
ent. However, there is room for differing judgments on this inter- 
pretation of the intent of the 41st Congress, Ist Session. It may be 
contended that there is no relation between the question of a two- 
thirds concurrence of the Supreme Court Justices concerning the va- 
lidity of a federal statute and a quorum of two-thirds of the Court 
as a working unit. In the silence of the record, the fact remains 
that for the first time in the history of the Court, Congress set a 
quorum higher than a simple majority, an arrangement which has 
continued to the present day. 

The Supreme Court, however, had already established as far back 
as 1834 certain rules governing its own conduct. In the words of 
Chief Justice Marshall concerning Briscoe v. Commonwealth Bank 
of Kentucky* and City of New York v. Miln,** “The practice of this 
Court is not (except in cases of absolute necessity) to deliver any 
judgment in cases where constitutional questions are involved, unless 
four judges concur in opinion, thus making the decision that of a 
majority of the whole court.” In the following term of Court the 
Chief Justice further declared with regard to these two cases:** “The 
court cannot know whether there will be a full court during the term; 
but as the court is now composed, the constitutional cases will not be 
taken up.” The Supreme Court was, at the time this motion was 
made, and during the whole term, composed of six Justices, the va- 
cancy caused by the resignation of Mr. Justice Duval not having been 
filled. 

From the date of the Court’s creation through 1936, a period of 
148 years, 71 Acts of Congress have been held unconstitutional in 

33 Briscoe v. Commonwealth Bank of Kentucky, 8 Pet. 118, 8 L. ed. 887 
(1834). Suit by a state incorporated bank on a promissory note given in ex- 
change for bills of credit issued by the State of Kentucky through and by means 
of such bank. The constitutional question involved the right of a state to issue 
bills of credit contrary to Article I, Section 10, clause 1 of the ConstitutTION 
oF THE UNITED StTaTEs which provides that “No state shall . . . emit bills of 
credit.” 

84 City of New York v. Miln, 8 Pet. 118, 122, 8 L. ed. 887 (1834). An Act 
of the New York Legislature sought to require passenger manifests, under 
penalty for noncompliance, from vessels docking at New York City; the con- 
stitutional question was whether such Act assumes to regulate trade and com- 
merce between the port of New York and foreign ports contrary to the Con- 
STITUTION OF THE UNITED States, Article I, Section 8, clause 3: “The Con- 
gress shall have power . . . to regulate commerce with foreign nations, and 
among the several states.” 


35 Briscoe v. Commonwealth’s Bank of Kentucky; City of New York v. Miln, 
9 Pet. 85, 9 L. ed. 60 (1835). Statement made on Feb. 12, 1835. 
5 
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whole or in part by the Supreme Court of the United States.** An 
analysis of these decisions*’ shows that less than a full Court par- 
ticipated in 17 of the opinions and in one case** only six Justices 
were present, just barely sufficient to constitute a quorum. From 
these few statistics it would appear that the rule laid down on Feb- 
ruary 12, 1835, requiring a full Court to sit in cases involving a con- 
stitutional question has not been strictly followed. However, it is 
significant to observe that all 71 decisions were rendered by a ma- 
jority of the Court rather than a majority of the quorum, giving full 
effect to the Court’s policy declared by Chief Justice Marshall in 
1834. Unanimous opinions were rendered in 27 of the 71 decisions 
while 12 were of the five to four type and one was four to three. If 
Congress, in 1869, had enacted into law the proposed bill requiring 
a two-thirds opinion of the Court in declaring an Act of Congress 
unconstitutional, fourteen subsequent holdings of unconstitutionality 
by the Supreme Court would not have occurred. 

The Supreme Court of today with respect to its active member- 
ship is, in size and quorum requirement, the same as determined in 
1869.°*° Evidently there has been no occasion for concern over the 
two-thirds quorum provision in the legislation until of recent date 
because (1) the Court has been able to function satisfactorily under 
that arrangement during the past 74 years and (2) under the Court’s 
own rule it will not render a decision declaring an Act of Congress 
unconstitutional unless a majority of the Court concur in opinion. 
But now a new difficulty springs up wherein the Court finds itself 
without a quorum due to the voluntary disqualification of some of 
its members. One of the reasons for this situation is the fact that 

86 CONSTITUTION OF THE UNITED States oF America, Senate Doc. 232, 74th 
Cong., 2d Sess. (1936), 1065-1078. 

37 Provisions OF FEepERAL LAw HELD UNCONSTITUTIONAL BY THE SUPREME 
Court oF THE Unitep States, Library of Congress (1936), prepared by W. C. 
Gilbert of the Legislative Reference Service. This publication differs in several 
particulars from Senate Doc. 232, supra note 36, in the number of Acts or 
parts of Acts declared unconstitutional in that it listed 73, but the discussion 
is based on 76 Acts, whereas the Senate Document lists 71 Acts. These differ- 
ences arise largely as a result of interpreting overlapping decisions. 


38 Monongahela Navigation Co. v. United States, 148 U. S. 312, 13 Sup. Ct. 
622, 37 L. ed. 463 (1893). 

39 36 Stat. 1152 (1911), adopts almost the precise wording of 16 Stat. 44 
(1869), in regard to the size of the Court and its quorum, the 1911 Act provid- 
ing: “The Supreme Court of the United States shall consist of a Chief Justice 
of the United States and eight associate justices, any six of whom shall con- 
stitute a quorum.” In 1937 (50 Stat. 24), Supreme Court Justices were given 
the same privileges with respect to retiring as other federal judges. There are 
living today two retired Justices of the Supreme Court, former Chief Justice 
Hughes and Associate Justice McReynolds. Except for certain purposes, they 
remain members of the Supreme Court, but they do not participate in hearings 
before the Court and it is questionable whether they could grant motions, stay 
judgments, et cetera. The vote of the Court is based on its active member- 
ship rather than on the combined number of active and retired Justices. 
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a number of the present Justices*® were formerly with the govern- 
ment and in one way or another had been associated with some of 
the important cases later to reach the Supreme Court. 

Disqualification of a Supreme Court Justice is a personal and vol- 
untary act on the part of individual Justices in applying to themselves 
the statutory rules*’ governing the qualifications of circuit court jus- 
tices. Under these rules a judge or justice is deemed disqualified 
should he have had direct connection with or interest in either of 
the parties to the action. This might take the form of being inter- 
ested in a party to the action, or having been counsel to one of the 
parties or a member of a law firm once representing one of the liti- 
gants or, as above indicated, having been a member of the executive 
branch of the government and personally concerned in an investiga- 
tion of or action against one of the parties to the suit. 

The first case to present any real difficulty was United States v. 
Bethlehem Steel Company,** when three Justices disqualified them- 
selves, but after a delay of more than a year the Court finally ob- 
tained a quorum and on February 16, 1942, rendered an opinion. 
Meanwhile there came before the Court, Chrysler Corporation v. 
United States,** and once again it found itself without a quorum, 
this time from the voluntary disqualification of four Justices. This 
case concerns the effective date of a consent decree; motion for a 


change from January 1, 1941, to January 1, 1942, was granted by 
the District Court, Northern District of Indiana, from which the 
Chrysler Corporation appealed. The case was dismissed on Decem- 


40 Chief Justice Stone and Associate Justices Jackson and Murphy were for- 
merly Attorneys General of the United States; Associate Justice Reed was 
formerly Solicitor General of the United States; Associate Justice Douglas 
was formerly Chairman of the Securities and Exchange Commission. 

41 Rev. Stat. (2d ed., 1878) § 615, “When it appears in any civil suit in any 
circuit court that all of the judges thereof .. . have been of counsel for either 
party, or are so related or connected with either party as to render it, in the 
opinion of the court, improper for them to sit in such trial, it shall be the duty 
of the court, on the application of either party, to cause the fact to be entered 
on the records, and to make an order . . . that all the proceedings in the case, 
shall be forthwith certified to the . . . next adjoining State or in the next ad- 
joining circuit. ~ 

42 United States v. Bethlehem Steel Corp., 315 U. S. 289, 62 Sup. Ct. 581, 
86 L. ed. 855 (1942). Suit in equity by the United States against Bethlehem 
Steel Corporation and others to recover excessive profits received on a ship- 
building contract, coupled with a law action by the Bethlehem Steel Corpora- 
tion against the United States Shipping Board Merchant Fleet Corporation to 
recover an unpaid balance allegedly due for performance of the same contract. 

43 Chrysler Corp. v. United States, 314 U. S. 583, 716, 62 Sup. Ct. 356, 476, 
86 L. ed. 471, 570 (1941); 316 U. S. 556, 62 Sup. Ct. 1146, 86 L. ed. 1668 
(1942). Appeal from an order of modification changing the date of a consent 
decree from Jan. 1, 1941, to Jan. 1, 1942, dismissed on Dec. 8, 1941, “for want 
of a quorum of Justices qualified to sit.” Reh’g den. Jan. 5, 1942. The case 
arose again on appeal from a further order advancing the date from Jan. 1, 
1942, to Jan. 1, 1943, decided by the Supreme Court on June 1, 1942, three Jus- 
tices having disqualified themselves. 





184 THE GEORGE WASHINGTON LAW REVIEW 


ber 8, 1941, “for want of a quorum of Justices qualified to sit,” and 
rehearing was denied on January 5, 1942. A subsequent motion for 
advancing the date of the consent decree from January 1, 1942, to 
January 1, 1943, was likewise granted by the District Court, from 
which the Chrysler Corporation again appealed. This time only 
three Supreme Court Justices disqualified themselves, one apparently 
having reconsidered his status, and the case was decided on June 1, 
1942. 

There is now before the Supreme Court the North American case** 
and the Aluminum case,*® each containing vital issues of constitu- 
tional law and in each case the Court is without a quorum because 
of the voluntary disqualification of four Justices. The North Ameri- 
can case involves the so-called “death sentence” clause of the 1935 
Public Utility Holding Company Act and arose by petition of the 
North American Company to the Circuit Court of Appeals, Second 
Circuit, for review of two orders made by the Securities and Ex- 
change Commission in a proceeding initiated by the Commission 
under section 11 (b) (1) of the Act, 15 U. S. C. §79k (b) (1) 
(1940). The first order directed the Company to divest itself of 
all securities other than those of the Electric Company of Missouri 
and its subsidiaries, and the second denied the Company’s motion 
for leave to present further argument that the Commission lacks 


power to designate the particular system to be retained as its “single 


” 


integrated public utility system.” Under the statute an appeal from 
a ruling by the Securities and Exchange Commission goes directly 
to the Circuit Court of Appeals. The Circuit Court of Appeals, 
Second Circuit, by a unanimous opinion of its three Justices, found 
in favor of the government. 

The case was carried to the Supreme Court, which granted cer- 
tiorari on March 1, 1943, at which time two Justices had declared 
their disqualification. It subsequently developed that two additional 
Justices announced their disqualification and the Court then found 
itself in the unhappy position of having accepted the case without 
immediate possibility of a quorum to review it. 

The Aluminum case comes direct to the Supreme Court from the 
District Court, Southern District, of New York under the Expedit- 
ing Act.** It is a suit in equity brought by the United States against 


44 Supra note 1. 

45 Supra note 2. 

46 43 Stat. 938 (1925). “A direct review by the Supreme Court of an inter- 
locutory or final judgment or decree of a district court may be had where it 
is so provided in the following Acts or parts of Acts, and not otherwise: (1) 
Section 2 of the Act of Feb. 11, 1903, [32 Stat. 823] ‘to expedite the hearing 
and determination’ of certain suits brought by the United States under the 
antitrust or interstate commerce laws, ... 
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the Aluminum Company of America and others under the Sherman 
Anti-Trust Act, 15 U. S. C. §§ 1-7 (1940), charging the defendants 
with monopoly and conspiring to monopolize the production and sale 
of aluminum and products therefrom. The case was tried before 
Judge Caffey and covers 41,000 pages of testimony with 17,000 ex- 
hibits. Judgment was rendered in favor of the Aluminum Company 
on the principal grounds that production of the entire output in the 
United States of a particular article or the possession or sale of it 
by the producer without other complaint or criticism of his conduct 
does not constitute “monopolization” of such article within the mean- 
ing of the Sherman Anti-Trust Act. 

A natural question to arise is whether a litigant has a right of ap- 
peal from a judicial determination of his cause. In the Aluminum 
case the government is especially desirous of obtaining appellate re- 
view since the litigation involved a number of complex issues and 
the matter was tried and determined before a single Judge. The 
government would also like to have the Supreme Court review the 
North American case since it concerns the validity of the Public 
Utility Holding Company Act of 1935 on questions of great public 
importance. It is a well settled rule*’ that the right of appeal is not 
essential to due process of law; a full and fair hearing before a ju- 
dicial tribunal and before judgment satisfies the demand of the Con- 


stitution in this respect. Within the appellate jurisdiction authorized 
by the Congress it is the duty of the Supreme Court, according to 
Chief Justice Stone, to provide this appeal whenever it can.** 
Legislation designed to relieve the Supreme Court dilemma now 
pending before Congress** pursues three lines of approach. Two of 


47 Pittsburg, C. C. & St. L. R. Co. v. Backus, 154 U. S. 421, 426, 14 Sup. Ct. 
1114, 38 L. ed. 1031 (1894). Action to restrain the collection of taxts. “A 
hearing before judgment, with full opportunity to present all the evidence and 
the arguments which the party deems important, is all that can be adjudged 
final. .. . One hearing, if amply, before judgment, satisfies the demand of the 
constitution in this respect.” McKane v. Durston, 153 U. S. 684, 687, 14 Sup. 
Ct. 913, 38 L. ed. 867 (1894): “A review by an appellate court of the final 
judgment in a criminal case, however grave the offense of which the accused 
is convicted, was not at common law, and is not now, a necessary element of 
due process of law.” Reetz v. Michigan, 188 U. S. 505, 508, 23 Sup. Ct. 390, 
47 L. ed. 563 (1902) (the right of appeal is not essential to due process of law). 

48 See Hearings on H. R. 2808, stenographic transcript p. 3, House Commit- 
tee on the Judiciary, June 24, 1943, supra note 5. 

49S. 1135 and H. R. 2808, 78th Cong., Ist Sess. (1943), are identical bills 
and provide that a majority of the Supreme Court Justices shall constitute a 
quorum. 

H. R. 774, 78th Cong., Ist Sess. (1943), provides that should one or more 
Justices disqualify himself or themselves, any five shall constitute a_ quorum; 
and in the event the remaining members number less than five, the Chief Jus- 
tice shall call in for service in the Court in any particular case a judge or 
judges of any circuit court of appeals of the United States or any retired 
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the four bills, S. 1135 and H. R. 2808, would simply reduce the 
quorum from six to five. Under present conditions the Court could 
then review both the North American and Aluminum cases, but 
should the occasion necessitate holding an Act of Congress uncon- 
stitutional it would require a unanimous opinion of the five Jus- 
tices sitting, for under the Court’s own rule a majority of the Court 
must concur in opinion to invalidate an Act of Congress. H. R. 
774 would reduce the quorom from six to five should one or more 
Justices disqualify himself or themselves and the Chief Justice would 
be authorized to request the services of retired Justices of the Su- 
preme Court or to call in a judge or judges of the Circuit Court of 
Appeals or of the Court of Appeals for the District of Columbia to 
assist in any proceeding before the Supreme Court. H. R. 3456 
would leave the quorum at six and should the Court find itself with- 
out a quorum due to the voluntary disqualification of one or more 
of its Justices, the Chief Justice shall request the services of all re- 
tired Justices of the Supreme Court to assist the Court in any cause 
before it. 

The proposal to reduce the quorum from six to five has invoked 
some controversy. As a practical matter, a quorum should always 
be an odd number in order to avoid the possibility of an equal divi- 
sion in opinions should only a quorum be present, thus preventing 
a positive decision by the Court one way or the other. Mr. Charles 
Warren, formerly Assistant Attorney General of the United States 
and a leading authority on the history of the Supreme Court, has 
stated with regard to this point :*° 


In addition to the historical reason for a return to a quorum 
of five, there is a practical reason why five, and not six, should 
be fixed. It is always desirable that a quorum should be an odd 
number and not an even number. For with an even number 
quorum, the Court may divide itself to render a decision (except 
an affirmance of the decision in the Court below): whereas 
with an odd number quorum, there is no such possibility of the 
Court dividing evenly when only a quorum is present. The situ- 
ation presented to a Court with only six present finding itself 
unable to decide the case is by no means a theoretical situation, 
and its future possibility should be prevented, by a legislative 


Justice or Justices of the Supreme Court of the United States or any judge 
or judges of the Court of Appeals for the District of Columbia. 

H. R. 3456, 78th Cong., Ist Sess. (1943), reaffirms the present quorum re- 
quirement of six Justices and if the Court finds itself without a quorum, due 
in whole or in part to the voluntary disqualification of one or more of its mem- 
bers, the Chief Justice shall so advise all retired Justices of the Court, includ- 
ing retired Chief Justices, and request their services to assist the Court in its 
consideration and determination of any cause pending before it. 

50 Additional statement by Mr. Charles Warren to the Chairman of the Senate 
and House Judiciary Committees. 
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return to a quorum of five. I should suppose that unless there 
are very urgent reasons calling for the passage of a measure or 
for some other action by a greater number of votes than a ma- 
jority, it was a rather definitely established rule both in England 
and in the United States that a majority should have the power 
to act for the whole body and that a majority of that majority 
should control. 


There is a further reason for return to a quorum of five, which is 
a majority of the Court, in that it would remove any color of uncon- 
stitutionality that may be hovering over the present quorum require- 
ment, namely, with respect to the question of whether Congress, by 
fixing a quorum other than a simple majority, may not be infringing 
upon the judicial power vested by the Constitution in the Supreme 
Court. On the other hand, opponents of any reduction in the present 
quorum point out that the Court has functioned satisfactorily under 
this arrangement for 74 years and after all what is needed is not a 
lesser quorum as a basis for efficient functioning, but relief justices 
to aid the Court in special situations. There is the remote possibil- 
ity that as many as five Justices may disqualify themselves, in which 
event the Court would not be able to function at all without relief 
justices, since it would be without a majority as well as without a 
quorum. 

Against bringing in outside judges or justices for temporary serv- 
ice on the Supreme Court is the argument that to do so will enlarge 
the size of the Supreme Court and where other than former Jus- 
tices of the Court are brought in, some question may be raised about 
their proper qualification from the standpoint of their appointment. 
This argument seems to lack strength for the reason that the size 
of the Court is a matter for legislative determination anyhow and 
personnel proposed to be called upon for such service have been 
selected under identical procedures, provided by the Constitution,™ 
common to Supreme Court Justices, justices of the circuit courts, 
and judges of the Court of Appeals for the District of Columbia. 

As a matter of fact Justices of the Supreme Court upon retirement 
are not entirely relieved of all connection with the judiciary since 
they may be called upon, by the Chief Justice, to perform service in 
any judicial circuit.°* Their return to the Supreme Court for tem- 


51 CoNSTITUTION OF THE UNITED States, Article II, Section 2, clause 2. “He 
[President] shall nominate, and by and with the Advice and Consent of the 
Senate, shall appoint . . . Judges of the supreme Court, and all other Officers 
of the United States, whose Appointments are not herein otherwise provided 
for, and which shall be established by law... .” 

5250 Stat. 24 (1937), 28 U. S. C. §375a (1940). “Justices of the Supreme 
Court are hereby granted the same rights and privileges with regard to retir- 
ing, instead of resigning, granted to judges other than Justices of the Supreme 
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porary service could be provided for in a similar manner. Resump- 
tion of service is entirely voluntary on the part of individual Justices, 
but since ordinarily the Justice retired only because of advanced age 
or prolonged ill health, a return to active duty may work an undue 
hardship on him. If the Chief Justice in his call for assistance to 
meet the Court’s quorum is limited to retired Justices of the Supreme 
Court,®* a Justice called upon may feel duty bound to accept perhaps 
contrary to his better judgment or against the advice of his physician. 
Such Justices called upon will be also subject to the usual tests con- 
cerning voluntary disqualification. For example, it has been suggested 
that former Chief Justice Hughes would be inclined to disqualify 
himself, if called upon to serve in hearings of the North American 
and Aluminum cases, because his son, who is an attorney, has had 
some connection with one of the parties. 

Several alternate solutions have been proposed for the lack of 
quorum, two of which seem worthy of mention. The one would 
make the Circuit Court of Appeals a court of last resort and a case 
could be certified to the circuit court where it arose for final dis- 
position. The second would take the ten circuits, eliminate the one 
from which the appeal arose, and constitute a special court of nine 
senior circuit judges to hold court on the same level as the Supreme 
Court. 

Both proposals are deficient in that they run counter to the gen- 
eral concept of the Supreme Court as the court of last resort, and 
in each plan qualified members of the Supreme Court would be auto- 
matically eliminated from participating in any of the hearings. These 
Justices are familiar with practices and procedures peculiar to a court 
of last resort which would take many years to develop in a substitute 
court, and the loss of their experience would be of serious concern 
in the final disposition of the cases. 


Conclusion 


Filtering through the history of the Supreme Court’s accomplish- 
ments, the constitutional purpose of its creation and the attitude of 
the legislature regarding the function and operation of the Court, as 
reflected by the statutes, are three fundamental principles: (1) the 
Supreme Court of the United States should be the court of last re- 


Court by section 375 of this title, and the President shall be authorized to ap- 

point a successor . . . but such Justice of the Supreme Court so retired may 

nevertheless be called upon by the Chief Justice and be by him authorized to 

perform such judicial duties, in any judicial circuit, including those of a cir- 

cuit justice in such circuit, as such retired Justice may be willing to undertake.” 
53 See H. R. 3456, supra note 49. 
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sort; (2) it should provide an appeal whenever under its authority 
it can do so; and (3) at least two-thirds of the Court should be 
present in considering matters involving the constitutionality of any 
Act of Congress. 

Simply reducing the quorum from six to five gives no assurance 
that the present difficulty may not again occur through the voluntary 
disqualification of a still greater number of Justices. The Supreme 
Court, as a court of last resort, should be maintained in a flexible 
condition ready to furnish an appeal whenever it deems that neces- 
sary and it is able to make a final determination of any issue. The 
problem is, therefore, not one of getting along with fewer personnel 
so much as it is a matter of providing the Court with such assistance 
as it may need to function in any situation. 

Should the Court find itself without a quorum due in whole or in 
part to the voluntary disqualification of one or more of its members, 
the Chief Justice should be authorized to request the services of re- 
tired Justices of the Supreme Court to be called in the inverse order of 
their retirement. In the event the Court may still be without a quorum, 
the Chief Justice should be authorized to call in for service in the 
Court, in any particular case, any senior justice of any circuit court 
or senior Judge of the Court of Appeals for the District of Columbia, 
excepting the circuit or District of Columbia from which the appeal 
arose, selection of such justices or Judge to be in the order of the 
years of their service. 

The various bills thus far introduced in Congress™ fall short, in- 
dividually, of accomplishing these objectives, but taken collectively 
an adoption of the better parts of each should produce the desired 
results. The most recent bill, H. R. 3456, would require the Chief 
Justice to request the services of all retired Justices of the Supreme 
Court if the Court finds itself without a quorum through the volun- 
tary disqualification of one or more of its members. It seems un- 
necessary to bring back all retired Justices, assuming that they accept, 
in order to make up a deficiency of perhaps a single Justice. Con- 
gress should not only provide a schedule controlling the order of 
return of retired Justices, but should grant the Chief Justice author- 
ity also to call in senior justices of the circuit courts or a senior 
Judge of the Court of Appeals for the District of Columbia to assist 
the Supreme Court in any cause before it as the situation may require. 

H. E. CUNNINGHAM. 


54 See H. R. 774, introduced January 7, 1943; S. 1135 and H. R. 2808, intro- 
duced May 27, 1943; and H. R. 3456, introduced Oct. 14, 1943, supra note 49. 
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REGULATION OF INTERNATIONAL COMMUNICATIONS RATES 
BY TREATY?! 


Responding to a recent speech by James Lawrence Fly, the Chair- 
man of the Federal Communications Commission,? an editorial in 
one of the nation’s prominent newspapers stated: “We can think 
of few more vital buttresses to the world order that is now in the 
making than an international communications system. It is idle to 
speak of world-wide understanding and good will if the peoples of 
different countries have no established means of communicating with 
each other at reasonable rates.”* Mr. Fly outlined certain basic 
principles necessary to attain an “unfettered flow of communications.” 
He suggested uniform rates for all messages throughout the world 
with no discrimination anywhere; that these rates should be low to 
encourage communication; and that uniform and low press rates 
should extend throughout the world. 

A subcommittee of the Senate Interstate Commerce Committee 
will soon conduct a comprehensive investigation of international com- 
munications with special consideration being given to the problem 
of regulation of international communication carriers.* A vital part 
of this problem must be that of adequate regulation of international 
communications rates.° This is by no means a new problem. Such 
rates are subject to regulation at the present time, but as will be 
shown, the effectiveness of that regulation on such portions of the 
service as takes place outside the territorial limits of the United States 
is limited. 


Composition of International Rates 


Charges for international messages are made up of terminal charges 
at each end of the communications channel for receiving and deliver- 
ing the message plus a transiting charge for transmission over the 
cable. There may be more than one transiting charge, such as where 
a message is routed from the United States to South Africa via 


1 The word “treaty” as used here is intended to include executive agreements 
entered into by the President under powers granted him by statute, or dele- 
gated him by the Senate, the co-possessor with him of the treaty-making power, 
as well as treaties in the constitutional sense ratified by the President by and 
with the advice and consent of two-thirds of the Senate present. See 1 Wi- 
LOUGHBY, CONSTITUTION OF THE Unirep States (2d ed. 1929) 537ff. For a 
study of executive agreements and their binding force as the law of the United 
States see Catudel, Executive Agreements and Treaties (1942) 10 Geo. Wasu. 
L. Rev. 653 and references cited. 

2 Before the National Lawyers Guild, Mayflower Hotel, Washington, D. C., 
Nov. 19, 1943. 

3 WasHINGTON Post, Nov. 29, 1943 at p. 10. 

4S. Res. 187, 78th Cong., Ist Sess. (1943). 

5S. Repr. 472, 78th Cong., Ist Sess., p. 2 (1943). 





EDITORIAL NOTES 191 


London.® The charge per word paid by the user of the service is the 
total of the various factors applicable in the particuiar case. 

Radio rates are similarly made up of terminal charges at the trans- 
mitting and receiving ends and a radio link charge. An important 
difference between radio and cable rate structures is that transmitting 
and receiving facilities in the case of radio are usually owned and 
operated by different agencies, and thus the rate in practice is usually 
the subject of agreement hetween these agencies, whereas cable rates 
may be fixed by the cable management. In either case the country 
of origin is usually free to regulate terminal charges at the point of 
origin, and similarly, the country of destination will regulate charges 
at that point. Transmission over cables or the radio link is subject 
to the jurisdiction of both countries and may go unregulated or be 
regulated by one with the consent of or without objection by the 
other, or it may be regulated by the two governments, or more, as in 
the case of a message from New York to Honduras via Salvador.” 


Present Methods of Regulation 


At the present time governmental control over messages to, from, 
and transiting the United States is exercised in three ways: 


(1) It is sometimes provided, under authority of the Cable Land- 


ing License Act,* which confers upon the President the power of li- 


6 Transiting ee will be collected either by the Western Union Telegraph 
Company or the Commercial Cable Company for that portion of the haul be- 
tween New York, N. Y., and London, England, and by Cables and Wireless, 
Ltd., for the haul from London to Capetown, South Africa. 

7 A message via this route will be subject to a 10 per cent international mes- 
sage tax in the United States, a 6 cents per word transiting tax in Salvador, 
and a 5 cents per word terminal tax in Honduras. The taxes are of course 
independent of any further = in the form of maximum or minimum 
base rates the countries Pas ap 

8 42 Stat. 8 (1921), 47 U. S. “+4 'g§ 34-40 (1940). This Act has also been 
cited as the Submarine Cable Act and the Kellog Act of 1921. Before its pas- 
sage the various Presidents of the United States exercised the right to refuse 
or grant landing licenses for cables to connect the United States and foreign 
countries. This precedent was established by President Grant in 1869 when 
a French cable company holding an exclusive concession from the French Gov- 
ernment for a long term of years for telegraphic communication by submarine 
cable between France and the United States sought to lay a cable from France 
to Duxbury, Mass. Realizing that the monopoly feature of the concession would 
prevent American cables from landing in France for the duration of the con- 
cession, the President insisted that the monopoly feature be abandoned before 
the landing was allowed. 

In his annual message to Congress, President Grant referred to the incident 
and laid down certain principles that he thought should govern the granting 
of such licenses in the absence of legislation. These were summarized by Act- 
ing Attorney General Richards in 1898, at Hearings on S. 4301, 66th Cong., 
3d Sess. 241-242, as follows: 


“1, The President, in exercising control over the relations of the United 


States with foreign powers, has the duty of seeing that in exchange of 
comities among nations the United States gets as much as it gives. He, 
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censing the landing of submarine cables connecting the United States 
with foreign countries “upon such terms as shall be necessary to as- 
sure just and reasonable rates and service in the operation and use 
of the cables so licensed,” * that Government rates shall equal fifty 
per cent of the commercial rates, or that rates for United States 
Government messages shall not exceed the rates for foreign govern- 
ment messages.'® With these exceptions specific rates are seldom pre- 
scribed in cable landing licenses." 

(2) By means of authority granted in the Communications Act 
of 1934,'* as amended, which provides that the Federal Communica- 
tions Commission may grant a radio license to be used for commer- 
cial communications between the United States and any foreign coun- 
try on any terms, conditions or restrictions authorized to be imposed 
by the President with respect to submarine cable licenses.** 

(3) Under authority of Sections 201-205(a) of the Communica- 
tions Act of 1934,1* as amended,'*® which provide among other things 
that the Federal Communications Commission may prescribe just 
and reasonable charges for international communications after full 
opportunity for hearing upon a complaint, or under an order for in- 


therefore, must not permit a cable to land upon our shores under a con- 
cession from a foreign power which does not permit our cables to land on 
its shores and enjoy there facilities equal to those accorded its cable here. 

2. A submarine cable is of inestimable service to the government in com- 
municating with its officers in the diplomatic and consular services and 
with the army and navy when abroad. The President, therefore, should 
demand that precedence in the use of the line be given to government com- 
munications, those of the United States equally with those of foreign gov- 
ernments. 

3. Treating a cable simply as an instrument of commerce, it is the duty 
of the President, in the absence of legislation by Congress, to impose such 
restrictions as will forbid unjust discriminations, prevent monopolies, pro- 
mote competition, and secure reasonable prices.” 


These principles were followed by succeeding presidents until Congress defi- 
nitely placed control over cable landings in the President in 1921. See HErrinc 
& Gross, TELECOMMUNICATIONS, ECONOMICS AND REGULATIONS (1936) 229-238. 

9 42 Stat. 8 (1921), 47 U. S. C. $35 (1940). 

10 Permits or licenses granted by the United States Government prior to 1921 
are reprinted in the Hearings on S. 4301, 66th Cong., 3d Sess. (1921), A Bill 
to Prevent the Unauthorized Landing of Submarine Cables on the Shores of the 
United States. Those granted between 1921 and 1929 pursuant to the Act are 
reprinted in the Hearings on S. 6, 71st Cong., Ist Sess. (1929) part 8. 

11 The Cable Landing License Act has been amended by the Communications 
Act of 1934 by a clause providing that nothing in the Act “shall be construed 
to limit the power and jurisdiction of the Federal Communications Commission 
with respect to the transmission of messages.” This in effect retains for the 
Commission jurisdiction over rates and practices of the cable companies, al- 
though the Executive Department still exercises the right to grant or refuse 
cable landing licenses. 48 Stat. 1102 (1934), 47 U. S. C. §35 (1940). 

1248 Stat. 1064 (1934), 47 U. S. C. §§ 151-609 (1940). 

13 48 Stat. 1084 (1934), 47 U.S. C. § 308(c) (1940). 

14 48 Stat. 1070-1072 (1934), 47 U. S. C. §§ 201-205 (1940). 

15 52 Stat. 588 (1938), 47 U. S. C. §201 (1940). 
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vestigation and hearing made by the Commission on its own initiative, 
if the Commission shall be of the opinion that any charge, classifica- 
tion, regulation or practice of any carrier or carriers is or will be 
in violation of any of the provisions of the Act. 

The extent to which the government can exercise these controls 
when the transmission takes place outside the United States is im- 
portant because the effectiveness of the regulation depends upon its 
completeness. 


Jurisdiction of F. C. C. Over Transmission Outside the 
Territorial Limits of the United States 


The power to regulate foreign commerce is expressly conferred 
upon Congress,’® and being an enumerated power, acknowledges no 
limitations other than those prescribed in the Constitution.17 Com- 
munication by telegraph'* and telephone’® is commerce, as well as 
being in the nature of a postal service, and if carried on between 
states is interstate commerce.*° It follows that if carried on between 
nations it is foreign commerce. 

The preamble to the Communications Act of 1934 states among 
other things that the Federal Communications Commission was 
created for the purpose of regulating interstate and foreign com- 
merce in communication by wire and radio to make available so far 


as possible to all the people of the United States a rapid, efficient, 
and world-wide wire and radio communications service with ade- 
quate facilities at reasonable charges.** Section 3(f) of the Act de- 
fines foreign communication as: 


. communication . . . from or to any place in the United 
States to or from a foreign country, or between a station in the 
United States and a mobile station located outside the United 
States.** 


16 Unitep STATES ConstTiTuTION, Article I, Section 8, Clause 3. 


17 Champion v. Ames (Lottery Cases), 188 U. S. 321, 353-356, 23 Sup. Ct. 
321, 47 L. ed. 492 (1903); Leisy & Co. v. Hardin, 135 U. S. 100, 108, 10 Sup. 
Ct. 681, 34 L. ed. 128 (1890). 

18 FE. g., Leloup v. Port of Mobile, 127 U. S. 640, 645, 8 Sup. Ct. 1380, 32 L. 
ed. 311 (1888) ; Western Union Tel. Co. v. Speight, 254 U. S. 17, 41 Sup. Ct. 
11, 65 L. ed. 104 (1920). 


19 The rules applicable to telegraph companies apply equally to telephone com- 
panies. Delaware & Atlantic Tel. & Teleph. Co. v. Delaware, 50 Fed. 677 
(C. C. A. 3d; 1892). When their lines run from one state into another they 
are carriers of interstate commerce. Muskogee Nat. Tel. Co. v. Hall, 118 Fed. 
382 (C. C. A. 8th, 1902). See also Associated Press v. N. L. R. B., 301 U. S. 
103, 57 Sup. Ct. 650, 81 L. ed. 953 (1937). 

20 Supra notes 18 and 19. 

21 48 Stat. 1064 (1934), 50 Stat. 189 (1937), 47 U. S. C. § 151 (1940). 

22 48 Stat. 1065 (1934), 50 Stat. 189 (1937), 47 U. S. C. § 153(f) (1940). 
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and Section 2(a) of the Act provides that: 


The provisions of this chapter shall apply to all interstate and 
foreign communication by wire or radio and all interstate and 
foreign transmission of energy by radio, which originates and/or 
is received within the United States and to all persons engaged 
within the United States in such communication or such trans- 
mission of energy by radio, and to the licensing and regulating 
of all radio stations as hereinafter provided; but it shall not 
apply to persons engaged in wire or radio communication or 
transmission in the Philippine Islands or the Canal Zone, or to 
wire or radio communication or transmission wholly within the 
Philippine Islands or the Canal Zone.** 


‘These provisions differ from those of Section 1 of the Interstate 
Commerce Act, as amended,** under which certain forms of com- 
munication were regulated prior to the establishment of the Federal 
Communications Commission.*® Subsection 1 of that Act, as 
amended,” provided among other things that the Act was applicable 
to carriers engaged in the transmission of intelligence by wire or 
wireless “from or to any place in the United States to or from a 
foreign country, but only in so far as such . . . transmission takes 
place within the United States.” Subsection 2%’ states that the pro- 
visions of the Act were to apply to “such . . . transmission of in- 


telligence, but only in so far as such . . . transmission takes place 
within the United States.” ** At the hearings on H. R. 8301 * it 
was urged by one of the carriers that to Section 3(f) defining for- 
eign communication be added the phrase from Section 1 of the In- 
terstate Commerce Act, “in so far as such communication or trans- 
mission takes place within the United States,” so that when read 


23 48 Stat. 1064 (1934), 47 U. S. C. § 152 (1940). 

24 Section 1 was amended by the Commerce Court Act of 1910, commonly 
known as the Mann-Elkins Act, to bring telegraph, telephone, and cable com- 
panies, wire or wireless, engaged in sending messages from one state in the 
United States to a0 foreign country within the Act. 36 Stat. 539, 544 (1910), 
ou. 5. C.33 40). 

25In so far as a provisions of Section 1 related to communication by wire 
or wireless, or to telegraph, telephone or cable companies operating by wire or 
wireless except the last proviso of (5) and the provisions of (7), they were 
repealed by the Communications Act of June 19, 1934. 48 Stat. 1102 (1934), 
47 U. S. C. §602(b) (1940). 

26 41 Stat. 474 (1920), 49 U. S. C. $1 (1940). 

27 Ibid. 

28 This phrase. did not appear in the original Interstate Commerce Act (24 
Stat. 379, 1879) nor in the Mann-Elkins Act, supra note 24, but was added by 
the Transportation Act of 1920, supra note 26 

29H. R. 8301, 73d Cong., 2d Sess. (1934). A Bill to Provide for the Regu- 
lation of Interstate and Foreign Communication by Wire and Radio. 
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with Section 2(a) the territorial application of the Act would be 
specifically limited to the United States.*° 


Because this was not done, and because Section 2(a) specifically 
exempts the Philippine Islands and the Canal Zone from the scope 
of the Act, it may be argued that Congress intended to grant juris- 
diction over transmission outside the territorial limits of the United 
States where it was not specifically denied. This contention would ap- 
pear to fail, however, when confronted with a series of decisions con- 
cerning the extraterritorial effect to be given acts of Congress be- 
ginning with the decision of the Supreme Court in American Banana 
Co. v. United Fruit Co.,** holding that the Sherman Act had no 
extraterritorial application. Mr. Justice Holmes, delivering the opin- 
ion of the Court, said: 


But the general and almost universal rule is that the character 
of an act as lawful or unlawful must be determined wholly by the 
law of the country where the act was done. . . . For another 
jurisdiction, if it should lay hold of the actor, to treat him ac- 
cording to its own notions rather than those of the place where 
he did the acts, not only would be unjust, but would be an inter- 
ference with the authority of another sovereign, contrary to the 


comity of nations, which the other state concerned justly might 
resent. ... 


The foregoing considerations would lead in case of doubt to 


a construction of any statute as intended to be confined in its 
operation and effect to the territorial limits over which the law- 
maker has general and legitimate power. All legislation is prima 
facie territorial.** (Emphasis supplied. ) 


30 Mr. David Sarnoff, President of R. C. A. Communications, Inc., said: 
“This suggestion is based on the fact that the two ends of an international radio 
circuit are seldom owned and operated by the same organization; that the other 
ends of international communications circuits are under foreign ownership and 
control, and that the governments at the two ends of each circuit claim equal 
power to regulate its operation and the charges for services over it.” Supra 
note 29 at 293. Mr. G. M.-P. Murphy for the Cable and Radio Users’ Pro- 
tective Committee urged the necessity of regulation of rates and services in the 
international field and that the phrase “in so far as such communication or trans- 
mission takes place within the United States’ be omitted from the definition 
of foreign commerce and transmission. Jd. at 122-131. In the form in which 
the Senate originally passed the bill which later became the Communications 
Act of 1934 the definition did contain that phrase. S. 3285, 73d Cong., 2d Sess. 
(1934). Changes made in the frame of the bill in the course of its passage and 
statements made by the committee chairman in charge of it may be considered 
under proper qualifications in interpreting the meaning of the bill. United 
States v. St. Paul, M. & M. Ry. Co., 247 U. S. 310, 38 Sup. Ct. 525, 62 L. ed. 
1130 (1918). 


31 213 U. S. 347, 29 Sup. Ct. 511, 53 L. ed. 826 (1909). 


32 Jd. at 356. In support om court cited: Ex parte Blain, [1879] 12 Ch. Div. 
522, 528; State v. Carter, 27 N. J. L. 499 (1859) ; People v. Merrill, 2 Park, 
Crim. Rep. 590, 596 (N. 'Y. 1855). 
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In New York Central R. Co. v. Chisholm,®* the administrator of 
an employee whose death resulted from an injury suffered in Canada 
sued the railroad under the Federal Employer’s Liability Act, which 
applied to every common carrier by railroad while engaging in inter- 
state or foreign commerce. It was held that no right of action could 
be based upon the Act because “it contained no words which defi- 
nitely disclose an intention to give it extraterritorial effect, nor do 
the circumstances require an inference of such purpose. . . . Legis- 
lation is presumptively territorial and confined to limits over which 
the law making power has jurisdiction.” ** 

Mr. Chief Justice Taft in United States v. Bowman, commenting 
upon the territorial limitations upon the power and jurisdiction of 
a government to punish crimes under the law of nations stated: 


If punishment of them is to be extended to include those com- 
mitted outside of the strict territorial jurisdiction, it is natural 
for Congress to say so in the statute, and the failure to do so 
will negative the purpose of Congress in this regard.** (Empha- 
sis supplied. ) 


In view of the foregoing it would appear that the mere refusal 
to word the Communications Act in the same manner as was the 
Interstate Commerce Act, would not have the effect of extending the 
jurisdiction of the Federal Communications Commission beyond the 


territorial limits of the United States, unless it might be contended 
by analogy to maritime jurisdiction that the United States may as- 
sert exclusive authority over submarine cables on the high seas to the 
foreign three mile limit and concurrent jurisdiction from there to the 
landing point. 

The decision in R. C. A. Communications, Inc. v. United States,** 
is perhaps the broadest interpretation of the Federal Communica- 
tions Commission’s authority over international rates to date. On 
May 27, 1941, the Commission issued an order directing the plain- 
tiff, R. C. A. Communications, Inc., to cease and desist participating 
in rates for “Urgent” messages originating in the United States 
destined to or routed via a point abroad with which it maintained 
direct communication, or in messages originating abroad and ter- 
minating in or passing through the United States “which shall bear 
any greater ratio than 1% to 1 to the charges for Ordinary Full 


33 268 es 29, 45 Sup. Ct. 402, 69 L. ed. 828, 38 A. L. R. 1048 (1925). 

*4 Td. at 31. 

35 260 U. S. 94, 98, 43 Sup. Ct. 39, 67 L. ed. 149, 151 (1922). See also Sand- 
berg v. McDonald, 248 U. S. 185, 195, 39 Sup. Ct. 84, 63 L. ed. 200, 204 (1918) ; 
ory States v. Goelet, 232 U. S. 293, 296-297, 34 Sup. Ct. 431, 58 L. ed. 610 
( " 

36 43 Fed. Supp. 851 (S. D. N. Y. 1942). 





EDITORIAL NOTES 197 


Rate messages. .. .” Pursuant to its contracts with foreign oper- 
ating agencies with which it maintained communication, the plaintiff 
had been collecting, receiving or participating in double the Ordinary 
Full Rate for messages of the Urgent classification. 

The plaintiff contended, among other things, that the Commission 
was without jurisdiction in attempting to fix maximum rates for an 
entire service when a portion of the service is rendered outside the 
United States by foreign sovereigns or foreign nationals. 

Citing Sections 1 (the preamble) ,** 2(a)** and 3(f)** of the Com- 
munications Act, supra, the Court held the order valid, saying: 


The plaintiff's contention that the order is directed against 
foreign . . . nationals is unfounded. While it indirectly affects 
them inasmuch as they share in a joint rate, it operates directly 
only on persons within the United States and an indirect effect 
on outsiders does not militate against its validity... . To carry 
out the reduced ratio is impracticable, if not impossible, with- 
out making new agreements with foreign governments or na- 
tionals. It has not been shown that new agreements cannot be 
obtained from these foreign governments or nationals who, in 
order to share in the proceeds of Urgent rates, might well pre- 
fer to make concessions. Moreover the plaintiff has stood on its 
privilege and refused inspection of the existing agreements. 
These, for all we know, may be subject to governmental regula- 
tion. Jf they were not so made and the plaintiff's only alternative 
to observing the new ratio of 1% to 1 is to abandon Urgent mes- 
sages, the remedy would seem to lie in Congress or in the treaty- 
making power.*° (Emphasis supplied. ) 


This decision appears to hold that the Commission can in effect 
order an American carrier to suspend operations unless excessive 
international rates are reduced. This is in reality the exercise of a 
veto power and, as pointed out by Judge Hand, operates only indi- 
rectly upon foreign carriers. Assuming the decision to be an accu- 
rate expression of the law, the Commission still cannot order a foreign 
carrier to reduce its charges for its part of the service.*! This is at 


37 Supra p. 193. 

38 Supra note 23. 

39 Supra note 22. 

40 Supra note 36 at 854-855. 

41 The Company did not appeal from the decision and in fact interpreted the 
order to mean that they must abandon the Urgent classification if they could not 
effect the reduction required and accordingly filed Supplement No. 9 to its 
Tariff F. C. C. No. 15 purporting to discontinue the service in compliance with 
the Commission’s order of May 27, 1941. Meanwhile those carriers which did 
not contest the order generally applied the 1% to 1 ratio on outbound messages 
to their proportion or division of the through rate and did not revise rates on 
Urgent messages originating in foreign territory. It was brought out during 
oral argument of the case that of eight countries contacted by Mackay Radio 
Telegraph Company only one had agreed to the reduced rate. (See Telecom- 
munications Reports, Vol. 8, No. 17, Dec. 11, 1941, at 23.) If the case of 

6 
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best a harsh method and would be particularly unsatisfactory where 
the connection is of value to the United States. 


Limitations Upon the Power of Congress to Assert Extra- 
territorial Jurisdiction 


It is next to be determined if additional legislation by Congress 
would enable the Commission or any other body to regulate trans- 
mission outside the territorial limits of the United States. It has 
been intimated above that a direct expression by Congress that a 
statute is intended to operate extraterritorially is necessary before 
such effect can be given it. Any attempt by Congress to regulate 
rates for messages between this country and foreign nations, which 
directly attempts to fix charges of foreign administrations for the 
portion of the service performed by them abroad, would be an asser- 
tion by Congress of regulatory power outside the territorial limits 
of the United States and within the sovereign jurisdiction of the for- 
eign nation. Beale states that “Since the power of a state is supreme 
within its own territory, no other state can exercise power there, 
and of course, the state can confer upon its legislature no greater 
power than it has.”** . In The Schooner Exchange v. McFaddon, 
Chief Justice Marshall said: 


The jurisdiction of the nation within its own territory is nec- 
essarily exclusive and absolute. It is susceptible of no limita- 
tion not imposed by itself. Any restriction upon it, deriving 
validity from an external source, would imply a diminution of 
its sovereignty to the extent of the restriction, and an invest- 
ment of that sovereignty to the same extent in that power which 
could impose such restriction. 


R. C. A. C. was typical, exacting full compliance with the order could be ex- 
pected to result in the abandonment of the service by most, if not all, of the 
international carriers. Formal action, however, was never taken because cen- 
sorship regulations and the increase volume of traffic resulting from the war 
made it impossible to guarantee that a message would be given urgent treat- 
ment. Accordingly the carriers voluntarily abandoned the service at the sug- 
gestion of the Commission. 

It appears that the Commission is encountering similar difficulties in connec- 
tion with its order of June 22, 1943, in Docket 6046 which requires, among 
other things, that All America Cables and Radio, Inc., equalize rates for north- 
bound messages, or establish the same rates in terms of United States currency 
for telegraph messages in either direction between the United States and the 
Latin American countries. Although southbound revisions have been filed, as 
of January 1, 1944, no equalized rates had been filed northbound from Argen- 
tina, Brazil, Chile, Colombia, Uruguay, Venezuela and the Netherland West 
Indies. In response to several petitions of All America Cables and Radio, Inc. 
the Commission has granted several extensions of time within which to file, ex- 
tending the original date from August 2, 1943 to January 11, 1944. (See the 
Commission’s orders in Docket 6046.) Thus it would appear that the decision 
in the above case allowing the Commission to issue orders indirectly affecting 
foreign transmission has not solved the problem. 

42] Beate, THE Conriict or Laws (1935) 311. 
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All exceptions, therefore, to the full and complete power of a 
nation within its own territories, must be traced up to the con- 
sent of the nation itself. They can flow from no other legitimate 
source.*® 


Again in The Antelope the same Chief Justice reiterated: 


No principle of general law is more universally acknowledged 
than the perfect equality of nations. Russia and Geneva have 
equal rights. It results froim this equality, that no one can right- 
fully impose a rule on another. Fach legislates for itself, but 
its legislation can operate on itself alone . . . the obligation of the 
statute cannot transcend the legislative power of the state which 
may enact it.4* (Emphasis supplied.) 


Once more, in Rose v. Himely, the Chief Justice spoke upon the 
same theme: 


It is conceded that the legislation of every country is terri- 
torial; that beyond its own territory, it can only effect its own 
subjects or citizens. It is not easy to conceive a power to exe- 
cute a municipal law, or to enforce obedience to that law with- 
out the circle in which that law operates.*® 


After restating this doctrine in The Apollon, Mr. Justice Story added 
that “. . . however general and comprehensive the phrases used in 
our municipal laws may be, they must always be restricted in con- 
struction to places and persons, upon whom the legislature have 
authority and jurisdiction.” *® In American Banana Co. v. United 
Fruit Co., it was argued that acts committed in Costa Rica violated 
the Sherman Act, and Mr. Justice Holmes was surprised “to hear it 
argued that they were governed by the act of Congress.” 47 

Perhaps where United States citizens own and operate the for- 
eign terminal facilities they may be subject to American law,** but 
if that law requires that they violate a foreign law, for all practical 
purposes the character of the act as lawful or unlawful will be deter- 
mined by the law of the country in which the act is committed.*® 
Of course it is true that Congress is bound by these provisions of 
international law only to the extent that it chooses to recognize them, 
but for the Congress to assert a right of direct regulation over trans- 


437 Cranch 116, 136, 3 L. ed. 287, 293 (1812). 

4410 Wheat. 66, 122, 6 L. ed. 268, 282 (1825). 

454 Cranch 241, 279, 2 L. ed. 608, 620 (1808). 

469 Wheat. 362, 370, 6 L. ed. 11, 113 (1824). 

47 Supra note 31 at 355. 

48“A citizen of the United States residing in a foreign country continues to 
owe allegiance to the United States and is bound by its laws made applicable 
to his situation.” Blackmer v. United States, 284 U. S. 421, 52 Sup. Ct. 252, 
76 L. ed. 375 (1932). 

49 Supra p. 198. 
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mission within a foreign nation would be an assertion of a universal 
right of regulation “which has never yet been acknowledged by other 
nations and would be resented by none with more pertinacity than 
the American.” *° 


Briefly summarized, it appears that under ordinary circumstances 
no single nation can regulate all of the elements in international 


communications rates, and it does not appear that additional legisla- 
tion would solve the problem. 


History of and Extent of Treaty Regulation Today 


Judge Hand, recognizing the practical impossibility of regulating 
that portion of transmission within foreign territory except by agree- 
ment, suggested that the solution might lie in the treaty power.” 

An international communications treaty would not be an innova- 
tion. As early as 1875 an international conference in St. Peters- 
burg,®* Russia, drafted and adopted the world’s first telegraph con- 
vention which came to be known as the Telegraph Convention of St. 
Petersburg,** and remained in effect over fifty years.** In 1932 both 
the International Telegraph Conference and the International Radio 
Conference** met at Madrid, Spain, and combined to form the Inter- 
national Telecommunications Union.** This Union drafted the pres- 
ent International Telecommunications Convention®’ and abrogated 


50 Supra note 46 at 371-372. 

51 Supra p. 197. : 

52 Preliminary conferences were held in Paris in 1865, Vienna in 1868, and 
Rome in 1872. No conventions were signed at these conferences. 

53“The words ‘treaty’ and ‘convention’ have come to be used without any 
clear distinction. ‘The terms are synonomous and even the usage of calling the 
more important acts treaties and the less important ones conventions is far 
from being uniformly followed.’” CRANDALL, TREATIES: THEIR MAKING AND 
ENFORCEMENT (2d ed. 1916) 7; Ibid. note 19. 

54 Though the St. Petersburg Convention remained in effect until 1932, pe- 
riodic conferences were held for the purpose of revising the regulations attached 
thereto. These were held in Paris in 1890, London in 1903, Lisbon in 1908, 
Paris in 1925 and Brussels in 1928. See Herrinc AND Gross, op. cit. supra 
note 8 at 359-360. 

55 The first radiotelegraph or wireless conference held in Berlin in 1903 was 
preliminary to the Berlin Conference of 1906 where the larger nations, includ- 
ing the United States, adopted the first wireless telegraph convention known 
as the Berlin Wireless Telegraph Convention of 1906. (37 Stat. 1565 (1906) ). 
This was revised by the London Wireless Telegraph Convention of 1912 (38 
Stat. 1672, 1707 (1912)) which was in turn superseded by the International 
Radiotelegraph Convention of Washington, 1927. (45 Stat. 2760 (1927)). 

56 Resolutions were adopted at the International Telegraph Conference of 
Paris, 1925, and the International Radiotelegraph Conference in Washington, 
1927, calling for the unification of the telegraph and radiotelegraph conventions. 
It was agreed at both conferences that the next telegraph and radio confer- 
ences should be held simultaneously at the same place with a view to effecting 
a union of the two. Accepting an invitation of the Spanish government these 
comment were held in Madrid in 1932. See Herrtinc & Gross, op. cit. supra 
note 6 at . 

57 49 Stat. 2393 (1932). 
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the relations existing between the parties to the prior conventions 
and the regulations attached thereto.** 

A short synopsis of the type of regulation effected by this con- 
vention and the regulations attached thereto will be helpful in show- 
ing the extent to which international communications rates are regu- 
lated by international agreements today. 

The Convention provides that the provisions thereof shall be com- 
pleted by (1) the Telegraph Regulations, (2) the Telephone Regu- 
lations and (3) the Radio Regulations (General Regulations and 
Additional Radio Regulations), but it is also provided that the pro- 
visions thereof shall bind the contracting parties only with respect 
to the services governed by the Regulations to which these govern- 
ments are parties.*” Four sets of regulations have been completed, 
one for telegraph, one for telephone and two for radio, namely, the 
General Radio Regulations and the Additional Radio Regulations. 
The United States is a party only to the General Radio Regulations. 
These were revised at the Cairo, Egypt, conference of the Conven- 
tion in 1938.°° 

None of the regulations contain any specific rates or charges ex- 
cept that certain maximum terminal and transit charges are provided 
for in the chapter on rates and charges of the Telegraph Regula- 
tions,"’ but these are applicable only to European countries. Extra- 
European countries are permitted to revise their terminal or transit 
charges on all or part of their connections.** The Additional Radio 
Regulations also provide for certain maximum charges for ship, land 
and aircraft radio stations,“* but none are prescribed for transmis- 
sion over the general system of telecommunications channels,** and 


“8 Id, at 2399. 
“9 Td. at 2395. 
6° The General Radio Regulations, Cairo Revision, are printed in 54 Stat. 
1419 (1938). The Telephone, Telegraph and Additional Radio Regulations to 
which the United States is not a party are appended to the Report to the Secre- 
tary of State by the Chairman of the American Delegation to the Cairo Confer- 
ence. Department of State Publication 1286, Conference Series 39. 
“1 Chapter VII, Article 27. 
62 Td. at Sec. 2. 
63 Article 2, Sec. 2. 
64 Article 2, Section 1 of the Additional Radio Regulations provides that: 
“The charge for a radiotelegram originating in or intended for a mobile 
station, or exchanged between mobile stations shall include, as the case 
may be: 
(a) the on-board charge accruing to the mobile station of origin 
or destination, or to both these stations; 
(b) the land charge or charges (see sec. 3 (2)), accruing to the 
land station or stations which participate in the transmission; 
(c) the charge for transmission over the general system of tele- 
communications channels, in accordance with the usual rules; 
(d) the charge pertaining to supplementary services requested by 
the sender.” 
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the radio charges may be increased where affected by unusual in- 
stallation costs.°* Various regulations which affect charges are pre- 
scribed throughout,” such as rules pertaining to word counts, rate 
ratios, punctuation, indicators, etc., but none of them specify rates. 
Thus the Convention covers only the broad general phases of the 
communications field.* 

The United States has never made specific commitments concern- 
ing telephone and telegraph regulations, because though easily applied 
where nations operate their own telephone and telegraph systems, 
they may involve questions of management and operation more diffi- 
cult to apply where the greater part of the communications business 
is carried on by privately owned carriers.®* The difficulties involved 
become apparent when it is recalled that Article VI, Cl. 2, of the 
United States Constitution provides that, “. . . all treaties made, or 
which shall be made, under the authority of the United States shall 
be the supreme law of the land; ...” It follows that a rate pre- 
scribed by treaty would have the force of law. In American juris- 
prudence a just and reasonable rate is generally held to be one that 
yields as profit a fair return upon the value of property used and 
useful in the public service.*® This standard may have no application 
where carriers are government owned or subsidized, and for that 
reason a confiscatory rate might well become the supreme law of the 
land. 


Application of Constitutional Limitations on the Treaty Power to an 
International Communications Rate Regulatory Treaty 


Because it has been said that the powers of government are greater 
when exercised pursuant to the treaty power,” it must be determined 


65 Article 2, Sec. 2 (4). 

66 Article 18 of Chapter VI of the Telegraph Regulations will illustrate the 
type of regulation and practice which affects charges. There it is provided that 
“everything that the sender writes on the original blank for transmission shall 
be chargeable, and, consequently, included in the number of words, except tlic 
route indication.” 

67 — & Gross, op. cit. supra note 8 at 361. 

68 [bid. 

69 Public Utility Comr’s v. New York Tel. Co., 271 U. S. 23, 31, 46 Sup. Ct. 
363, 70 L. ed. 808 (1926). See also Smyth v. Ames, 169 U. S. 466, 546-547, 
18 Sup. Ct. 418, 42 L. ed. 819 (1898); Los Angeles Gas & Electric Corp. v. 
Railroad Comm., 289 U. S. 287, 305, 53 Sup. Ct. 637, 77 L. ed. 1180 (1933). 
For additional cases see Unritep States ConsTiItuTION, REVISED AND ANNO- 
TaTED (1938) 803. 

70 “Acts of Congress are the supreme law of the land only when made in pur- 
suance of the Constitution, while treaties are declared to be so when made under 
the authority of the United States. It is open to question whether the author- 
ity of the United States means more than the formal acts prescribed to make 
the convention. We do not mean to imply that there are no qualifications to 
the treaty-making power; but they must be ascertained in a different way. It 
is obvious that there may be matters of the sharpest exigency for the national 
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what limitations are imposed by the Constitution on treaty power 
in order to determine to what extent if any the government may reg- 
ulate international rates by treaty. 

It has been said that the courts have never declared a treaty un- 
constitutional,” but it is well settled that the treaty power is not 
without constitutional limitations.7* For the purposes of this study 
these may be divided into three types: (1) those relating to pro- 
cedures bearing on the formal validity of a treaty; (2) scope restric- 
tions which under ordinary circumstances prohibit treaties of a certain 
kind ;** and (3) “depth” limitations which control the means by 
which a treaty within the proper scope of the treaty power may be 
enforced. 


It may be presumed that formal procedures will be complied with. 
The distinction between scope and “depth” limitations™* is “one of 
the most fundamental in the constitutional law of the United 


well being that an act of Congress could not deal with but that a treaty fol- 
lowed by such an act could, and it is not lightly to be assumed that, in matters 
requiring national action, ‘a power which must belong to and somewhere re- 
side in every civilized government’ is not to be found. Andrews v. Andrews, 
188 U. S. 14, 33. What was said in that case with regard to the powers of 
the States applies with equal force to the powers of the nation in cases where 
the States individually are incompetent to act... . The treaty in question does 
not contravene any prohibitory words to be found in the Constitution. The 
only question is whether it is forbidden by some invisible radiation from the 
general terms of the Tenth Amendment.” Missouri v. Holland, 252 U. S. 416, 
433, 40 Sup. Ct. 382, 64 L. ed. 641, 11 A. L. R. 984 (1920). See also United 
States v. Curtis Wright Export Corp., 299 U. S. 304, 57 Sup. Ct. 216, 81 L. ed. 
225 (1936); Cornet v. Winton, 10 Tenn. 143, 165 (1826). Potter, Inhibitions 
Upon the Treaty-Making Power of the United States (1934) 28 Am. J. Int. L. 
456, 463; (1934) 28 Am. J. Int. L. 736, 739; (1934) Proc. Am. Soc. Int. L. 
24, 84, 88. 

71“*No case has arisen in which a treaty has been declared unconstitutional.” 
CRANDALL, op. cit. supra note 53 at 268. 2 BuTtier, TREATY MAKING PowWER OF 
THE Unirep States (1902) 347; 1 WiLLoucnsy, op. cit. supra note 1 at 561. 
Cf. Davidson v. New Orleans, 96 U. S. 97 (1878). For an analysis of this 
case and the suggestion that it is an example of an Act passed under the au- 
thority of the treaty-making power being declared unconstitutional, see Feidler 
and Dwan, The Extent of the Treaty Making Power (1939) 28 Gro. Law J. 
184, 196. 

72 For dicta that the courts possess authority to declare a treaty unconstitu- 
tional, see United States v. Schooner Peggy, 1 Cranch 103, 110, 2 L. ed. 49 
(1801); Doe v. Braden, 16 How. 635, 657, 14 L. ed. 635 (1853); The Chero- 
kee Tobacco, 11 Wall. 616, 620, 20 L. ed. 227 (1871); Geofroy v. Riggs, 133 
U. S. 258, 267, 10 Sup. Ct. 295, 33 L. ed. 642 (1890); Thomas v. Gay, 169 
U. S. 264, 271, 18 Sup. Ct. 340, 42 L. ed. 740 (1898); Asakura v. Seattle, 
265 U. S. 332, 341, 44 Sup. Ct. 515, 68 L. ed. 1041 (1924); United States v. 
Curtis Wright Export Corp., supra note 70 at 320. See also CRANDALL, op. cit. 
supra note 53 at 268; 1 WitLoucHsy, op. cit. supra note 1 at 518, 561; Potter, 
supra note 70; Feidler and Dwan, supra note 71. 

73 Jones, Constitutional Limitations Upon the Treaty Power (1941) 35 Am. 
J. Int. L. 462, 476. 

74 The scope-depth distinction between types of constitutional limitations on 
the powers of government is discussed thoroughly throughout Cow Es, 
TREATIES AND CONSTITUTIONAL LAW: Property INTERFERENCES AND DvuE 
Process or Law (1941). 
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States.” 7° Chief Justice Marshall delivered the classic statement of 
the distinction in McCulloch v. Maryland: “Let the end be legiti- 
mate, let it be within the scope of the Constitution, and all means 
which are appropriate, which are plainly adapted to that end, which 
are not prohibited, but consist with the letter and spirit of the Con- 
stitution, are constitutional.” ** Applying the distinction to the treaty 
power it can be seen that the end sought to be obtained by treaty 
may be legitimate but that the means of enforcing the treaty may be 
unconstitutional as a matter of domestic law.” 

It remains to apply these limitations to a rate making treaty. The 
statement of Justice Field in Geofroy v. Riggs is often quoted upon 
the scope of the treaty power: 


That the treaty power of the United States extends to all 
proper subjects of negotiation between our government and the 
governments of other nations, is clear. . . . The treaty power, 
as expressed in the Constitution, is in terms unlimited, except 
by those restraints which are found in that instrument against 
the action of the government or of its departments. . . . It would 
not be contended that it extends so far as to authorize what 
the Constitution forbids. . . . But with these exceptions, it is 
not perceived that there is any limit to the questions which can 
be adjusted touching any matter which is properly the subject 
of negotiation with a foreign country.” 


Recently the Supreme Court of the United States said that the treaty 
making power is broad enough to cover all matters which pertain to 
our foreign relations,"® and Chief Justice Hughes has said that it 
is the power to deal with a foreign nation with regard to matters of 
international concern.*® Telegraphic communication has been con- 
sidered a matter of international concern since the first International 
Telegraph Conference in 1865.*' Radiotelegraphy, because of its na- 
ture, received early national and international consideration.’ The 
United States has in fact become a party to the General Radio Regu- 
lations attached to the International Telecommunications Convention 


75 Id. at 8. 

76 4 Wheat. 316, 421, 4 L. ed. 579 (1819). 

77 But see Neeley v. Henkel, 180 U. S. 109, 121, 21 Sup. Ct. 302, 45 L. ed. 
448 (1901); Missouri v. Holland, supra note 70 at 432. 

78 Supra note 72 at 266. 

79 Santovincenzo v. Egan, 284 U. S. 30, 40, 52 Sup. Ct. 81, 76 L. ed. 151 
(1931). Accord: Holden v. Joy, 17 Wall. 211, 243, 21 L. ed. 523 (1872); 
United States v. Forty-three Gallons of Whiskey, 93 U. S. 188, 197, 23 L. ed. 
846 (1876); Geofroy v. Riggs, supra n. 72; In re Ross, 140 U. S. 453, 463, 11 
Sup. Ct. 897, 35 L. ed. 581 (1891); Asakura v. Seattle, supra note 72; Mis- 
souri v. Holland, supra note 70 at 433. 

80 23 Proc. Am. Soc. Int. L. (1929) 194-195. 

81 Supra note 52. 

82 24 Ops. Att’y Gen. 100 (1902); Treaty of Berlin, 37 Stat. 1565 (1906) ; 
Treaty of London, 38 Stat. 1672, 1707 (1912). 
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of Madrid, 1932.** International communications have therefore been 
recognized as a proper subject of the treaty making power by the 
United States. It remains to be ascertained if there are any “depth” 
limitations controlling the means by which such a treaty may be en- 
forced. 

Returning to the problem of a confiscatory rate becoming the su- 
preme law of the land, the question arises whether the Fifth Amend- 
ment to the Constitution which provides that no person shall “. . . be 
deprived of life, liberty, or property, without due process of law; 
nor shall private property be taken for public use, without just com- 
pensation,” constitutes a limitation of the provisions of international 
treaties in their character as domestic law. If this be true it would 
follow that any treaty which deprived a carrier of its property must 
by some means guarantee the carrier its rights under the Fifth 
Amendment. 


This problem had apparently received meager treatment by legal 
writers until 1941 when the American Council on Public Affairs pub- 
lished a study by Willard Bunce Cowles® in which is analyzed all 
cases involving property interference by treaty provisions or treaty 
implementing legislation from Ware v. Hylton,** the first important 


83 Supra note 6. 
84 Op. cit. supra note 74. 


853 Dall. 199, 1 L. ed. 568 (1796). This case arose out of the Definitive 
Treaty of Peace of 1783 with Great Britain. Ware, a British subject, sued 
citizens of Virginia on a debt contracted prior to the war. The defendants 
pleaded, among other things, a partial payment of the debt to the State of Vir- 
ginia under a law which stipulated that such payment would constitute a full 
discharge of the debt to the amount thereof actually paid over. The plaintiff 
replied by setting up Article IV of the peace treaty: “It is agreed that the credi- 
tors on either side shall meet no lawful impediment to the recovery of the full 
value in sterling money of all bona fide debts heretofore contracted” and 
Article VI of the Constitution making it the supreme law of the land. Thus 
was presented the question whether state laws confiscating and sequestrating 
debts due the British enemy were valid against the provisions of the treaty 
with Great Britain. 

Five seriatim opinions were delivered by Justices Chase, Patterson, Wilson 
and Cushman, and Iredell (dissenting) which Charles Henry Butler said “con- 
tain practically all the law and the prophets on the subject” of United States 
treaty jurisprudence. (1929) Proc. Am. Soc. or Int. L. 29. The court held that 
Article IV of the treaty was the law of the case. Contra: Dulany v. Wells, 
3 H. & McH. 20 (Md. 1790). Thus it would appear that private property 
had been confiscated under the treaty power with no provision being made for 
compensation. However, the Virginia debtors who were forced by this decision 
to pay the British creditors even though they had paid the state prior to the 
treaty were indemnified by the Virginia General Assembly nine months later. 
(Laws of Va., 1796, c. 6 (1803 ed.); c. 202 (1814 ed.); Va. Rev. Cope, 1819, 
c. 178, II, 7-8.) The United States reimbursed the States, 1 Stat. 49, 178, 
616 (1789, 1790, 1799). That Ware v. Hylton is not the law today, see Cow Les, 
op. cit. supra note 74 at 295. For a complete analysis of the background of 
the case see CowLEs, op. cit. supra note 74 at 66. See also 2 BuTLER, op. cit. 
supra note 71 at 6-12; CRANDALL, op. cit. supra note 53 at 156, note 6a. 
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treaty case before the Supreme Court,®** to the present day. There 
have been no clear-cut decisions upon the point in the Supreme Court 
of the United States,*? although the problem has been involved in 
cases before the Supreme Court, other federal courts and the state 
courts on an average of more than once every four years since 1790.** 

Briefly, Mr. Cowles points out that the doctrine of judicial review, 
when appropriately raised, applies to treaty cases*® and cites six 
definite holdings relating to international treaties, interstate compacts 
and Indian agreements ranging from 1795 to 1939 to the effect that 
the due process and just compensation clauses of the Fifth Amend- 
ment are the paramount law of the land when in conflict with the 
terms of such agreements.*° Seven recent treaty cases show that 
the substantive due process doctrine, “the ‘reasonableness’ of a means 
employed to effectuate an end,” as applied to statutes generally is 
applicable to treaty cases.”! 

In conclusion he finds that “Treaty stipulations and those of treaty 
implementing instruments must be, or be construed to be, consistent 
with the due process and just compensation clauses of the Fifth 


Amendment of the Constitution or be held inoperative as domestic 
law.” 


86 BuTLER, op. cit. supra note 64 at 6. 

87 CowLEs, op. cit. supra note 74 at viii. 

88 [bid. 

89 Op. cit. supra note 74 at 293, note 7. 

99 As cited by CowLeks, op. cit. supra note 74 at 293, note 8, with parallel 
citations added. Dulany v. Wells, supra note 85; Scott v. Sanford, 19 How. 
393, 15 L. ed. 691 (1857); Gray v. United States, 21 Ct. Cl. 340 (1886); 
Creek Nation v. United States, 77 Ct. Cl. 159 (1933); 78 Ct. Cl. 474 (1933) ; 
295 U. S. 103, 55 Sup. Ct. 681, 79 L. ed. 1331 (1935), reh’g den’d 295 U. S. 769, 
55 Sup. Ct. 911, 79 L. ed. 1709 (1935); 84 Ct. Cl. 12 (1936); 302 U. S. 620, 
58 Sup. Ct. 384, 82 L. ed. 482 (1938); Hinderlider v. La Plata Co., 93 Colo. 
128, 25 P. (2d) 187 (1933); 291 U. S. 650, 54 Sup. Ct. 557, 78 L. ed. 1044 
(1934), (app. dis’d for want of final judgment); 101 Colo. 73, 70 P. (2d) 849 
(1937); 302 U. S. 661, 58 Sup. Ct. 475, 82 L. ed. 510 (1938); 304 U. S. 92, 
58 Sup. Ct. 803, 82 L. ed. 1202 (1938) ; Moscow Fire Ins. Co. v. Bank of New 
York, 161 Misc. 903, 294 N. Y. Supp. 648 (1937) ; 253 App. Div. 644, 3 N. Y. S. 
(2d) 653 (1938); 280 N. Y. 286, 20 N. E. (2d) 758 (1939); 309 U. S. 624, 
60 Sup. Ct. 725, 84 L. ed. 986 (1940) ; for citations to miscellaneous decisions 
on motions see CowLEs, op. cit, supra note 74 at 282, note 25. 

91 As cited by Cow Les, op. cit. supra note 74 at 297, note 35, with parallel 
citations added. United States v. American Bond & Mtge. Co., 31 F. (2d) 
448 (N. D. Ill. 1929); 282 U. S. 374, 51 Sup. Ct. 118, 75 L. ed. 395 (1931) ; 
52 F. (2d) 318 (C. C. A. 7th, 1931), cert. den. 285 U. S. 538, 52 Sup. Ct. 311, 
76 L. ed. 931 (1932); United States v. Griffin, 12 F. Supp. 135 (S. D. Ga. 
1935); Brandenburg v. Doyle, 12 F. Supp. 342 (S. D. Ill. 1935); Cochrane 
v. United States, 92 F. (2d) 623 (C. C. A. 7th, 1937), cert. den. 303 U. S. 
636, 58 Sup. Ct. 522, 82 L. ed. 1097 (1938); Hinderlider v. La Plata, supra 
note 90; Cerritos Gun Club v. Hall, 21 F. Supp. 163 (S..D. Cal. 1936), 96 F. 
(2d) 620 (C. C. A. 9th, 1938). 


92 CowLEs, op. cit. supra note 74 at 302. If the reader does not agree with 
the conclusion drawn by Mr. Cowles, the problem of the constitutional limita- 
tions applicable to a rate regulating treaty is that much simpler for the “due 
process” and “just compensation” clauses of the Fifth Amendment would then 
constitute no obstacle. Cf. Ware v. Hylton, supra note 85. 
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Assuming this to be the law it appears that the “due process” and 
‘just compensation” clauses may operate to prevent a treaty which 
threatens to interfere with private property from operating as do- 
mestic law unless the requirements of these clauses are complied with 
in full. It is, however, not every interference with private property 
that commands the protection of “due process” and “just compensa- 
tion.” 

One qualification is illustrated in United States v. American Bond 
& Mortgage Company,®* where the defendant attempted to apply the 
scope-depth distinction. The defendant, who had been denied re- 
newal of its radio broadcasting license in an effort by the Commis- 
sion to reduce the number of stations operating on the same fre- 
quencies, attacked the scope of the Radio Act of 1927%* as a proper 
regulation of interstate and foreign commerce and asserted that it 
was also unconstitutional in that it permitted and required a taking 
of property without due process of law and just compensation. The 
Radio Act of 1927 was actually treaty implementing legislation, hav- 
ing been passed to supplant the Radio Act of 1912,°° which in turn 
was passed to enforce the provisions of the London Wireless Tele- 
graph Convention of 1912 to which the United States was a party.” 

In bringing radio broadcasting within the scope of the treaty power 
District Judge Wilkerson described the international character of 
radio®’ and cited Missouri v. Holland*® for the proposition that the 
regulatory power of the Federal Government was greater under 
treaty power than under its specially designated powers over foreign 
commerce. 

In justification of the property interference the Court said: 


If the nature and conditions of a restriction upon the use or 
disposition of property are such that a state could, under the 
police power, impose it consistently with the Fourteenth Amend- 
ment, then the United States may for a permitted purpose im- 
pose a like restriction consistently with the Fifth Amendment 
without making compensation.*® 

It follows, therefore, that the Fifth Amendment does not have 
the effect of overriding the power of Congress when exerting 
any of the powers conferred upon it by the Constitution, to estab- 
lish all regulations that are reasonably necessary to secure the 


93 Supra note 91. 

94 37 Stat. 302 (1912) repealed by 48 Stat. 1102 (1934) except that which 
was transferred to the F. C. C., 47 U. S. C. §§ 81-121 (1940). 

95 37 Stat. 302 (1912), 47 U. S. C. §§ 51-60 (1940). 

96 38 Stat. 1707, supra note 55. 

97 United States v. American Bond & Mtge. Co., supra note 91 at 450-451. 

98 Supra note 70. 

99In support the Court cited Hamilton v. Kentucky Distilleries & Ware- 
house Co., 251 U. S. 146, 156, 157, 40 Sup. Ct. 106, 64 L. ed. 194 (1919), and 
cases cited. 
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... general welfare of the public, and that all contract and prop- 
erty rights are subject to its fair exercise.'"°° The enforcement 
of uncompensated obedience to such a regulation is not an un- 
constitutional taking of property without compensation or with- 
out due process of law.” 


The Court did say however that, “all regulations of this class are 
subject to judicial scrutiny, and where they are plainly unreasonable 
and arbitrary . . . or where there is wanton interference with private 
rights, the question arises whether the law-making body has exceeded 
the legitimate bounds of the police power.” '** It would appear, even 
though the Fifth Amendment may constitute a protection against an 
unreasonable exercise of the treaty power to interfere with private 
property rights, that sufficient authority remains to enforce and ad- 
minister a regulatory treaty without undue interference.’ 


International and Municipal Aspect of Treaties 


Wherever these provisions of the Fifth Amendment do operate to 
limit the treaty power it would seem to place the government in an 
anomalous position. Treaties are primarily contracts between two 
or more independent nations,'** but when entered into by the United 
States they have a dual character. They are not only international 
compacts, but by virtue of the Constitution, operate as domestic 


law?®® and are subject to judicial scrutiny.’ It is well settled that 
“treaties remain internationally binding upon the United States even 
when Congress has refused legislation necessary to put them into full 
force and effect, or when it has abrogated them by subsequent legis- 
lation, or when the Supreme Court has declared them unconstitu- 


100 The Court cited Slaughter-house cases, 16 Wall. 36, 63, 21 L. ed. 394 
(1873); Atlantic Coastline R. Co. v. Goldsboro, 232 U. S. 548, 558, 34 Sup. 
Ct. 364, 58 L. ed. 721 (1914). 

101 The Court cited Denver & Rio Grande R. Co. v. Denver, 250 U. S. 241, 
244, 39 Sup. Ct. 450, 63 L. ed. 958 (1919); Atlantic Coastline v. Goldsboro, 
supra note 100. 

102 The Court cited Tyson & Bro. v. Banton, 273 U. S. 418, 47 Sup. Ct. 426, 
71 L. ed. 718 (1927), and cases cited; Penn. Coal Co. v. Mahon, 260 U. S. 393, 
43 Sup. Ct. 158, 67 L. ed. 322, 28 A. L. R. 1321 (1922), and cases cited. 

103 Qn appeal, the Court of Appeals for the Seventh Circuit certified six 
questions to the Supreme Court of the United States, presenting substantially 
the same questions which the Supreme Court had before it at the time in an- 
other case, White v. Johnson (282 U. S. 367, 51 Sup. Ct. 115, 75 L. ed. 388 
(1931)). The certificates in both cases were dismissed on exactly the same 
ground. The Supreme Court declared in the White case that the substantive 
rights under the Radio Act “depend upon the public interest, convenience or 
necessity in view of all the facts adduced and circumstances appearing before 
the Commission.” (Jd. at 374.) 

194 Whitney v. Robertson, 124 U. S. 190, 194, 8 Sup. Ct. 456, 31 L. ed. 386 
tr Head Money Cases, 112 U. S. 580, 598, 5 Sup. Ct. 247, 28 L. ed. 798 
( , 

105 Article VI, Clause 2. 

106 Supra note 89. 
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tional.” *°* “It is a principle of international law that one nation in 
its dealings with another nation is not required to know, and, is not 
held to be bound by, the peculiar constitutional structure of that 
other nation . . . each state is conclusively presumed to be able to 
carry into full force and effect any international engagement which 
it, through its treaty-power, may enter upon.” '°* It follows that a 
decision of a competent court that a rate set by treaty was confis- 
catory would not release the United States from its obligation to 
enforce the rate. The result is that the United States would appear 
to be in a position of being bound by an international agreement to 
enforce a rate which would be invalid as domestic law. Yet it can 
hardly be contended that this nation does not have the power to 
agree with another nation what the charge for a telegram between 
the countries shall be. 

The answer is that international law does not require that a treaty 
be enforced in a particular way.’’® “. . . to a constitutional end 
many ways are open.’’''® The rate can be made constitutional by 
an assurance of compensation by the United States.’’* Inasmuch as 
this can be done within the framework of the Constitution it would 
appear to become a part of the international obligation under the 
treaty if that is the only way in which it could constitutionally be 
enforced."'? Inasmuch as an act of Congress could make the rate 


constitutional, the United States could hardly be heard to deny its 
ability to enforce the treaty. Thus it would appear that the United 
States is constitutionally capable of participating in a rate treaty. 


Possible Methods of Treaty Regulation 


While it has been pointed out that for practical purposes the gov- 
ernment’s control over transmission outside the territorial limits of 
the United States is limited,"’* and that international agreement 


107 1 WILLOUGHBY, op. cit. supra note 1 at 579. 

108 [ bid. 

109 COWLES, op. cit. supra note 74 at 178. 

11° Carter v. Carter Coal Co., 298 U. S. 238, 291, 56 Sup. Ct. 855, 80 L. ed. 
1160 (1936). 

111 The Tucker Act has done this in advance for the usual eminent domain 
situations. 24 Stat. 505 (1887), 28 U. S. C. § 250 (1940). 

112“ ‘Tf a treaty requires the payment of money, or any other special act, 
which cannot be done without legislation, the treaty is still binding on the na- 
tion; and it is the duty of the nation to pass the necessary laws. If that duty 
is not performed, the result is a breach of the treaty by the nation, just as 
much as if the breach had been an affirmative act by any other department of 
the Government. Each nation is responsible for the right working of the in- 
ternal system, by which it distributes its sovereign functions; and, as foreign 
nations dealing with it cannot be permitted to interfere with or control these, 
so they are not to be affected or concluded by them to their own injury.’ ” 
1 WILLoucHBY, op. cit. supra note 1 at 479, citing WHEATON, INTERNATIONAL 
Law (Dana’s ed. 1866 

113 Supra p. 202 et seq. 
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would be the only efficient means by which an entire international 
circuit could be regulated, it does not necessarily follow that treaty 
regulation would be successful. Parties to the present Telecom- 
munications Convention have used the provisions of that convention 
and the regulations attached thereto to increase revenue more often 
than to lower rates by manipulating the rate ratios between the vari- 
ous classifications of service. This results from the fact that a ma- 
jority of the nations own their own communications systems and are 
more interested in regulation for the purpose of increasing revenue 
than for the benefit of the users.""* 

An alternative to the convention type of treaty would be to ne- 
gotiate a series of independent treaties with the various nations 
exercising control over the particular circuits which it is desired to 
regulate. This would in effect result in the application of the “most 
favored nation” doctrine to rate regulation with a consequent dis- 
crimination against nations not parties to the treaties. This would 
hinder the development of international rate regulation from an in- 
ternational point of view. It would also be a step backward in the 
evolution of rate making so far as the United States is concerned. 
Rate making is a legislative function and in the beginning was exer- 
cised by the legislatures themselves."*° Thus rates were set by stat- 
ute. This system was inflexible, requiring an act of the legislature 
every time it became necessary to change a rate. For this reason, 
and because of the technical nature of rate making, the legislatures 
adopted the practice of delegating the authority to prescribe rates to 
administrative bodies specially trained for the purpose. It would 
appear that prescribing rates by treaty would in a measure be a re- 
turn to the inflexibility of legislative rates requiring the negotiation 
of a new treaty every time it became desirable to change a rate, prac- 
tice or classification. In fact it does not appear that this system 
would be any improvement over that now in effect wherein the car- 
riers attempt to negotiate rates within the maximums prescribed by 
the Federal Communications Commission and invoke the aid of the 
State Department where unsuccessful. 


114 See testimony of Joseph Pierson, President and General Manager of Press 
Wireless, Inc., at pp. 60, 62 of the Official Report of Proceedings Before the 
Federal Communications Commission in the Matter of Application of Press 
Wireless, Inc., for Modification of Licenses from “Fixed Public Press” to 
“Fixed Public Service,” Docket No. 6545. An example of manipulating rate 
ratios for the purpose of increasing revenues is given in the Official Report, id. 
at pp. -303. Compare statement of C. O. Pancake to Committee on Foreign 
Relations on behalf of the Cable and Radio Users’ Protective Committee, re- 
printed in Hearings on H. R. 8301 at 129 (supra note 29). 

115 Simpson v. Shepard (Minnesota Rate Cases), 230 U. S. 352, 433, 33 Sup. 
Ct. 729, 57 L. ed. 111 (1913). 
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However, if the principal nations of the world are desirous of 
eliminating the present discrimination so far as access to the world’s 
communications facilities is concerned, treaty regulation might well 
be the solution. Control over rates, practices and classifications 
should be centered in a body which is not subject to political pres- 
sure or responsible to a particular sovereign. This body should be 
in the nature of an International Communications Commission and 
would derive its authority from the various nations participating in 
an international treaty. 

The Commission would function according to well defined admin- 
istrative procedures prescribed in the treaty. Its duties, so far as 
rates are concerned, would be to hold hearings after the nature of the 
usual administrative hearings accorded in the United States and to 
prescribe rates for international traffic, using a common standard for 
a just and reasonable rate based upon the investment of the private 
carriers and/or nations in the particular circuits to which the rates 
apply. 

This body’s authority should be final in determining what the in- 
ternational rates should be. This would not, however, prevent private 
carriers from bringing actions in the courts of their own countries 
for redress wherever the rate of return allowed by the International 
Commission proved to be confiscatory. This would preserve to 
American carriers the constitutional guarantees of the Fifth Amend- 
ment.*?® 

Perhaps the principal constitutional objection which might be made 
to a treaty of this nature would be similar to that made in the Senate 
to compulsory arbitration treaties. In 1911 the Senate Committee on 
Foreign Relations refused to approve a clause in certain treaties 
negotiated by President Taft with England and France, which pro- 
vided that a Joint High Commission of Inquiry created by the treaty 
should have the final authority to determine whether questions aris- 
ing under the treaty were of such a nature that they must be sub- 
mitted to arbitration under the terms of the treaty.""* The majority 
report read in part: 


By this clause the constitutional powers of the Senate are 
taken away pro tanto and are transferred to a commission, upon 
the composition of which the Senate has no control whatever. 
... The Senate is deprived of constitutional power to pass upon 
all questions involved in any treaty submitted to it in accord- 
ance with the Constitution. The Committee believe that it would 
be a violation of the Constitution of the United States to confer 
upon an outside commission powers, which, under the Constitu- 


116 Supra p. 205 et seq. 
117] WILLOUGHBY, op. cit. supra note 1 at 532. 
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tion, devolve upon the Senate. It seems to the Committee that 
the Senate has no more right to delegate its share of the treaty- 


making power than Congress has to delegate the legislative 
power.'?* 


This position does not appear to be well taken. In that case, as 
would be true in the proposed international rate treaty, all procedures 
and decisions would be governed by the provisions of the treaty which 
the Senate would have to approve before it could be binding. These 
provisions would be subject to amendment from time to time by 
means of the treaty power. This would not appear to be a delega- 
tion of the treaty making power any more than is the delegation of 
rate making authority to an administrative body a delegation of the 
legislative power. All treaties involve the surrender of some sover- 


eign power. It does not appear that the proposed surrender would 
be excessive. 


It was argued that the statute of 1872,1'° which provided that the 
Postmaster General might with the advice and consent of the Presi- 
dent ‘“‘negotiate and conclude postal treaties or conventions” for the 
purpose of making better postal arrangements with foreign countries, 
provided a precedent for the delegation of authority provided for in 
the treaties of 1911. Willoughby thought the argument fallacious be- 


cause the delegation was provided for by statute, “and from the be- 
ginning of the government it had been recognized that the matter of 
postal affairs, domestic and foreign, was one to be determined by 
Congress acting under its postal and commercial powers.” He also 
argued that the use of the word “treaties” in the statute was a mis- 
leading one and that such agreements as the Postmaster General might 
make under the statute could not properly be called treaties.’*° 


If Mr. Willoughby’s statement that it has been understood from 
the beginning of the government that the matter of postal affairs, 
domestic and foreign, were to be determined by Congress under its 
postal and commerce powers means that any international agreements 
affecting postal matters were to be made under the authority of Con- 
gress rather than under the treaty-making power exercised jointly 
by the President and the Senate, he would seem to be in error. In 
fact prior to the passage of the Act of 1872 some postal conventions 
were submitted by the President to the Senate for its advice and 


118 S. Doc. 98, 62d Cong., Ist Sess. (1911), Senator Raynor of Maryland 
dissenting. See S. Doc. 353, 62d Cong., 2d Sess. (1912) for a defense of the 
Committee’s action. 


11917 Stat. 283, 304 (1872). 
120] WILLOUGHBY, op. cit. supra note 1 at 534, note 46. 
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consent as to ratification.'** Therefore, if the Senate was not actu- 
ally delegating authority under the treaty power it was acknowledg- 
ing that the treaty-making power did not lie solely in the President 
and in the Senate and that some other arm of the government might 
exercise the power of binding the United States to agreements with 
other nations. It has been pointed out that the Constitution does not 
provide that the treaty-making procedure of Section 2 of Article II 
shall be the only procedure for entering into agreements with foreign 
countries and furthermore that it does not state that treaties shall be 
made by the President by and with the advice and consent of the 
Senate, but only that “the President shall have power... .” 1** 

In commenting upon the constitutionality of the Act of 1872, Wil- 
liam Howard Taft, then the Solicitor General of the United States, 
said: “It is fair to presume from the material at hand, therefore, 
that from the legislation of 1792 above given upon this subject down 
to the present time the Postmaster General, by the authority con- 
ferred in the acts of Congress to which reference has been made, had 
exercised the treaty-making power of the Government .. .” ;?7° and 
in United States v. Eighteen Packages of Dental Instruments,™* it is 
stated that the authority to enter into post conventions is to be found 
in the treaty-making power. 

Furthermore, it has been held that the provision in Article XXV 
of the Regulations attached to the Berne Postal Convention, in which 
it was declared that no article liable to customs duties should be ad- 
mitted for conveyance by the post, was the law of the land.’*° There- 
fore, it would appear that whether an agreement is denominated 
“treaty” or “executive agreement” is of little importance'*® so long 
as it is the law of the land.'** 

From the foregoing it would appear that the problem of the dele- 
gation of the treaty power need not arise. If the agreement be a 
treaty in the constitutional sense to be approved by two-thirds of the 


121 Among these note may be taken of those signed as follows: March 6, 1844, 
with New Granada; December 15, 1848, with Great Britain; July 31, 1861, 
and December 11, 1861, with Mexico; and June 9, 1862, with Costa Rica. For 
a collection of Postal conventions, see 16 Stat. 783-1123 (1869), 17 Stat. 879 
(1872). 

122 Catudel, supra note 1 

123 19 Op. ’Att’y Gen. 513, 520 (1890). 

124 222 Fed. 121 (E. D. Pa. 1915). 

125 Von Cotzhausen v. Nazro, 107 U. S. 215, 2 Sup. Ct. 503, 27 L. ed. 540 

1883). 

. 126 The Inter-American Coffee Agreement printed in 3 U. S. Dept. of State 
Bulletin (Nov. 30, 1940) 482, though styled an agreement, was ratified by the 
President by and with the advice and consent of the Senate and is therefore 
really a treaty in the Constitutional sense. 

127 For authority that executive agreements entered into pursuant to acts of 
Congres are the law of the land see Catudel, supra note 1. 
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Senate present, the Senate must approve all the treaty provisions 
before they can become binding and the treaty may be amended from 
time to time through the treaty power. Such a delegation of author- 
ity would not appear to be excessive nor involve the surrender of 
the Senate’s authority over treaties. As an alternative and perhaps 
more efficient method of becoming a participating member of an in- 
ternational regulatory body, such as here suggested, the Congress 
might authorize such participation in a manner similar to that fol- 
lowed in postal conventions, namely, to permit some responsible 
agency of the government with the advice and consent of the Presi- 
dent to conclude such an agreement’** with foreign nations after de- 
termining that American interests will be safeguarded. 

As previously stated, communication by telegraph and telephone is 
commerce, as well as being in the nature of a postal service, and 
when between nations is foreign commerce.'’*® The power to regu- 
late foreign commerce, as is the postal power, is expressly conferred 
on Congress,’*® and being an enumerated power, acknowledges no 
limitations other than those imposed in the Constitution.*** 

Thus it would appear that the matter of international wire and 
radio communication regulation is as much a function of the Con- 
gress as is the matter of postal affairs. Any executive agreement 
would be subject to the approval of the negotiators and the President 
and would be subject to amendment from time to time. 


Conclusion 


The Senate has recognized that there can be no comprehensive and 
clear-cut international post-war planning without the fullest con- 
sideration of the communications problem.’*? It has accordingly au- 
thorized a thorough study and investigation of international com- 
munications by wire and radio for the purpose, among other things, 
of developing a national and international policy of the United States 
with respect to international communications that will make the high- 
est standards of operation and service available at just and fair rates.1** 

Inasmuch as the Federal Communications Commission is the 
agency of Congress for the regulation of international communica- 


128 Tt has been argued that “with the codperation of Congress the President 
can accomplish through executive agreement anything he can accomplish by 
treaty.” See McCiure, INTERNATIONAL EXECUTIVE AGREEMENTS (1941) 344. 
Contra: Hyde, Constitutional Procedures for International Agreements (1937) 
31 Proc. Am. Soc. Int. Law 45, 52. 

129 Supra notes 18 and 19. 

130 Supra note 16. 

181 Supra note 17. 

132 Supra note 5. 

183 Supra note 4. 
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tions, a considerable portion of this note has been devoted to the au- 
thority claimed for the Commission and its efforts to regulate all of 
the elements of international rates. It does not appear that a single 
nation can adequately regulate all of the factors in international rate 
structures because all nations assert authority over communications 
within their own territorial limits and one nation may not exercise 
sovereign authority within the territorial limits of another nation in 
opposition to its laws. This limited the effectiveness of the Commis- 
sion’s regulation of international rates and it does not appear that 
additional legislative authority would solve the problem. 

This nation appears to be constitutionally competent to enter inter- 
national agreements for the regulation of international communica- 
tions provided just compensation is made for all unreasonable prop- 
erty interferences resulting therefrom. 

Present international treaty regulation is not effective from the 
point of view of the user interested in low uniform rates because 
most foreign carriers are operated for the benefit of the national treas- 
uries. However, an effective international regulation could be ob- 
tained by means of an independent International Communications 
Commission deriving its authority from an international convention 
supported by the principal nations of the world. 


E. STRATFORD SMITH. 


THE SCHNEIDERMAN CasE: Two VIEWS 
I 


SCHNEIDERMAN V. UNITED STATES: NULLIFICATION OF 
NATURALIZATION LAWS? 


In view of the considerable controversy that has arisen about the 
decision in Schneiderman v. United States,’ chiefly in connection with 
extraneous political issues associated with the case, it should be noted 
at the outset that this note is confined to a technical analysis of the 
legal principles involved and will not attempt a discussion of the 
merits of the policies expressed in the naturalization laws. 

The facts of the case are simple. The petitioner, William Schneid- 
erman, a native of Russia, was naturalized in 1927, under the pro- 


1320 U. S. 118, 63 Sup. Ct. 1333, 87 L. ed. 1249 (1943). 
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visions of the Naturalization Act of June 29, 1906, as amended.* 
Section 4 of this Act provided: 


Fourth. It shall be made to appear to the satisfaction of the 
court admitting any alien to citizenship that immediately pre- 
ceding the date of his application he has resided continuously 
within the United States five years at least, and within the State 
or Territory where such court is at the time held one year at 
least, and that during that time he has behaved as a man of good 
moral character, attached to the principles of the Constitution 
of the United States, and well disposed to the good order and 
happiness of the same. .;. .° 


In 1939, the Government instituted proceedings to revoke Schneid- 
erman’s naturalization under Section 15 of the Act,* alleging that he 
had procured his citizenship “illegally” * in that he was not at the 
time of his naturalization in 1927, and, during the five years preced- 
ing that date had not behaved, as a person “attached to the principles 
of the Constitution of the United States and well disposed to the 
good order and happiness of the United States,” as required by Sec- 
tion 4 of the Act, supra. In support of this charge, the Government 
proved that Schneiderman had been an active member of various 
communist organizations between 1922 and 1927, and had further- 
more been a party organizer, an organization secretary, and an edu- 
cational director in some of these organizations during part of that 
time. The Government also offered in evidence numerous documents 
of communist propaganda to establish that in 1927 these organiza- 
tions advocated the overthrow of the United States Government by 
force and violence and the institution of a proletarian dictatorship. 
Upon the basis of this evidence, the trial court found that Schneider- 
man was not attached to the principles of the United States Consti- 
tution in 1927, when he was naturalized, and had therefore procured 
his naturalization illegally. Accordingly the District Court ordered 
that his naturalization be revoked.* Upon appeal, the United States 
Circuit Court of Appeals for the Ninth Circuit affirmed the decree, 


2 34 Stat. 596 (1906). This Act was repealed and replaced by the compre- 
hensive Nationality Act of 1940 (54 Stat. 1137 (1940), 8 U. S. C. §501 et seq. 
(1940) ). 

% 34 Stat. 598 (1906) supra note 2. 

4 34 Stat. 601 (1906) (a similar remedy is provided in the Nationality Act 
of 1940, Section 338 (supra note 2, § 738). . 

5 The issue of “fraud” is not involved in this decision. Section 15 provided 
that naturalization might be revoked either upon the ground of fraud or of 
illegal procurement. Most denaturalization suits in which illegal procurement 
alone is alleged involve some sort of procedural irregularity or other type of 
non-compliance with the naturalization law resulting from innocent mistake. 
See United States v. Ginsberg, 243 U. S. 472, 37 Sup. Ct. 422, 61 L. ed. 853 
(1917); United States v. Bhagat Singh Thind, 261 U. S. 204, 43 Sup. Ct. 338, 
67 L. ed. 616 (1923). 

6 33 F. Supp. 510 (N. D. Cal. 1940). 
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holding that there was sufficient evidence to warrant the finding of 
the District Court.? 

When the Supreme Court reviewed this case, therefore, it was 
confronted with certain “hard” facts, but nevertheless with a very 
clear and narrow legal issue. The political implications of the case 
were unfortunate, since it involved a native of a country since be- 
come a great and valiant ally of the United States in the war, and 
also involved doctrines similar to those attributed to the régime of 
that nation at that time. Moreover, twelve years had elapsed before 
the denaturalization proceeding was instituted; and during this time, 
as the majority opinion points out, the petitioner had never been ar- 
rested or connected with any disorder. Nevertheless, the issue before 
the Supreme Court for consideration was whether there was suf- 
ficient evidence to support the finding of the trial court that Schneid- 
erman was not attached to the principles of the United States Con- 
stitution in 1927. This case was governed by the Federal Rules of 
Civil Procedure, which contain a mandate® that findings of trial courts 
shall not be disturbed upon appeal unless “clearly erroneous” and 
that proper weight shall always be accorded the trial court which 
actually saw and heard the witnesses. 

A majority® of the Supreme Court held, however, that the decree 
should be reversed, on the ground that the evidence was insufficient 
to establish Schneiderman’s lack of attachment to the Constitution in 
1927. In reaching this result, the majority expressly refused to con- 
fine itself to a consideration as to whether the trial court might have 
reasonably made the findings it did,’° and in fact conceded that the 
trial court might reasonably have concluded that the Communist Party 
did advocate the overthrow of the United States Government by force 
and violence in 1927."! Instead, the majority opinion stated the rule 


7119 F. (2d) 500 (C. C. A. 9th, 1941). 

8 Rule 52 (a) of the Federal Rules of Civil Procedure, 28 U. S. C. ff. 
§ 723 (c) (1940). 

9 Mr. Justice Murphy wrote the majority opinion. Mr. Justice Douglas and 
Mr. Justice Rutledge each wrote concurring opinions. Mr. Chief Justice Stone 
wrote a strong dissenting opinion, in which Mr. Justice Roberts and Mr. 
Justice Frankfurter concurred. Mr. Justice Jackson disqualified himself. 

10 Supra note 1, at 153 

11Jbid. The majority opinion lays great stress upon the fact that there has 
been considerable conflict in the federal courts as to whether the Communist 
Party does advocate the use of force to achieve its objectives. It should be 
noted, however, that the uncertainty as to this particular phase of communist 
doctrine developed somewhat after 1930. The shift in the “party line” was 
more or less coincident with the general change in program marked by the 
adoption of a constitution by the Communist Party in 1938 which advocated 
peaceful and democratic procedures. For a discussion of the conflict in federal 
deportation cases resulting from the change in the “party line,” see (1939) 
7 Geo. Wasu. L. Rev. 534 
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that the Government had the burden of proving its case by “clear, 
unequivocal and convincing” evidence, which is the established rule 
in denaturalization suits’? and which was the Government’s burden 
of proof in the trial court, and, in effect, proceeded to consider the 
evidence in the record de novo, as a trier of fact. The majority opin- 
ion then concluded that the decree and findings of the trial court must 
be set aside, not because they were “clearly erroneous,” but because 
there was some “doubt” as to the issues.** This is the first point as 
to which the Chief Justice takes sharp issue with the majority in his 
dissenting opinion, which states that there was abundant evidence to 
support the findings of the trial court and that the rule as to the final- 
ity of such findings upon appeal “should not be remembered in every 
case save this one alone.” ** 

In reversing the decree, moreover, the majority opinion has ruled 
that the doctrines of a political organization cannot be “imputed” to 
a person who is an active party leader, organizer, and disseminator 
of those doctrines. This reasoning was also criticized by the Chief 
Justice, who remarked in his dissenting opinion: 


It might as well be said that it is impossible to infer that a 
man is attached to the principles of a religious movement from 
the fact that he conducts its prayer meetings or, to take a more 
sinister example, that it could not be inferred that a man is a 
Nazi and consequently not attached to constitutional principles 
who, for more than five years, had diligently circulated the doc- 
trines of Mein Kampf.*® 


In this specific connection, there is an immediate example of the 
unfortunate practical consequences of a Supreme Court decision 
which deviates from legal principles in order to avoid a distasteful 
result upon the facts of a particular case. Numerous denaturaliza- 
tion suits against various “leaders” of the German-American Bund 
had been instituted by the Government in 1942 as a war security 
measure, in view of the flagrant “fifth column” activities of this or- 
ganization. In these cases the courts have found that the Bund was 
subversive, un-American, controlled by the German Government, and 
designed to foster a well-organized, militant nucleus of Nazi in this 
country. The Government has also proved that the Bund had de- 
liberately encouraged wholesale naturalization frauds, urging its mem- 
bers to obtain the benefits of the United States citizenship while 


12 Cf. United States v. Woerndle, 288 Fed. 47 (C. C. A. 9th, 1923) ; United 
States v. Rovin, 12 F. (2d) 942 (E. D. Mich. 1926); United States v. Ebell, 
44 F. Supp. 43 (W. D. Tex. 1942). 

13 Supra note 1, at 158. 

14 Supra note 1, at 170. 

15 Supra note 1, at 196, 197. 
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retaining full allegiance to Germany.’® Nevertheless, one district 
court has already dismissed a denaturalization suit against a Bund 
leader, upon the basis of the rule of the Schneiderman case.%* 

Apart from this particular development, it appears that the ma- 
jority opinion has overlooked the fundamental legal principles of 
naturalization in some respects.'* In the first place, it is important 
to keep in mind that naturalization is a matter exclusively within the 
legislative domain, having been specifically conferred upon Congress 
by the Constitution.’® The policies of Congress as to naturalization 
are therefore supreme; and it is the clear duty of the courts to en- 
force those policies, whether or not they may happen to agree with 
them. This has been recognized by the courts in a long line of deci- 
sions, handed down over a period of thirty years since the enactment 
of the Naturalization Act of June 29, 1906. In the development of 
this substantial body of precedent, the Supreme Court has established 
the fundamental principle that naturalization is a high privilege and 
that no alien is entitled to it unless he complies meticulously with 
all of the requirements specified by Congress.*° If he fails to satisfy 


16 Bund Command No. 3, issued in 1936, by Fritz Kuhn, as National Bund 
Fuehrer, ordered all German National members to file first citizenship papers 
immediately, explaining that “German nationals who come from abroad can 
become citizens only after 5 to 6 years. If they are not taken care of by an 
organization which is sympathetic to [their] folkdom they become swallowed 
up in American life and it is very difficult and sometimes impossible to win 


them back later to German way of thinking and to our movement. 
See United States v. Kuhn, 49 F. Supp. 407 (S. D. N. Y. 1943). 


17 United States v. Hartmann, 51 F. Supp. 394 (E. D. Pa. 1943). Cf. 
United States v. Schlotfeldt, 136 F. (2d) 935 (C. C. A. 7th, 1943); and 
Baumgartner v. United States, 138 F. (2d) 29 (C. C. A. 8th, 1943), in which 
two courts have held that the Schneiderman case is inapplicable in denaturali- 
zation proceedings based upon “fraud,” in a mental reservation of allegiance 
to Germany, where the evidence consisted principally of disloyal, pro-Nazi 
statements and conduct of the defendants . The Supreme Court granted cer- 
tiorari in the Baumgartner case on January 17, 1944, and it will be interesting 
to see how the Court will decide this case. 


18 Mr. Justice Douglas suggested in his concurring opinion that naturali- 
zation decrees should be res judicata except as to procedural irregularities. 
Mr. Justice Rutledge questioned the constitutionality of the denaturalization 
remedy in his concurring opinion. The Chief Justice sets forth a strong and 
able refutation of both theories in his dissenting opinion. 

'8 Unitep States Constitution, Articte I, Section 8, Clause 4. It should 
be noted in this connection that Congress is not obliged, under the Constitution, 
to provide for participation by the courts in the naturalization process. Congress 
could auhorize an administrative agency to make the final award of citizenship ; 
and, in fact, a representative of the Immigration and Naturalization Service is 
performing that very function in connection with the naturalization of members 
of the armed forces stationed abroad, pursuant to the provisions of the Second 
War Powers Act of March 27, 1942 (56 Stat. 176 (1942), 50 U. S. C. App 
§ 632 Supp. II (1942)). See the New York Times, December 17, 1943, p. 14 

20 United States v. Ginsberg, supra note 5; United States v. Ness, 245 U. S. 
319, 38 Sup. Ct. 118, 62 L. ed. 32 (1917); Maney v. United States, 278 U. S. 
17, 49 Sup. Ct. 15, 73 L. ed. 156 (1928). 
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these requirements in any respect, whether through deliberate fraud** 
or innocent mistake,?? he has not obtained his naturalization law- 
fully; and it is subject to revocation ab initio in accordance with the 
mandate of Congress, unequivocally expressed in providing a special 
statutory proceeding for cancellation of naturalization obtained by 
fraud or illegality.” 

As the Chief Justice points out in his dissenting opinion, it is ab- 
surd to believe that Congress, in prescribing qualifications for natural- 
ization, did not consider an alien’s beliefs about the American political 
institutions to be of the utmost importance. There can be no doubt 
that these qualifications would bar any alien who advocated the over- 
throw of the American system of government by force and violence, 
as it is inconceivable that such an alien could be attached to the prin- 
ciples of the United States Constitution and well disposed to the good 
order and happiness of the United States, as required by Section 4 
of the Act in question.** 

It is true, of course, that the constitutional right of a naturalized 
citizen to freedom of speech would be jeopardized through the indis- 
criminate and ill-advised use of the denaturalization remedy. Natu- 
rally it would be a grave threat to the rights guaranteed by the First 
Amendment if a naturalized citizen were to be exposed to the con- 
stant danger of losing his citizenship for mere criticism of the gov- 
ernment and its policies. There is, however, only one case on record 
involving a situation of this sort, where lack of attachment to the Con- 
stitution was charged because a naturalized citizen had, subsequent 
to his naturalization, advocated certain changes in the Constitution 
by peaceful means. That suit was dismissed in the district court, on 
the ground that the citizen was only exercising his rights under the 


21 Johannessen v. United States, 225 U. S. 227, 32 Sup. Ct. 613, 56 L. ed. 
1066 (1912); Luria v. United States, 231 U. S. 9, 34 Sup. Ct. 10, 58 L. ed. 
101 (1913). 

22 United States v. Ginsberg, supra note 5; United States v. Ness, supra 
note 20; Maney v. United States, supra note 20 

23 See cases cited supra notes 20 and 21. The very existence of this special 
remedy for cancellation of naturalization precludes any application of the 
doctrine of res judicata to naturalization decrees, although this was suggested 
by Mr. Justice Douglas in his concurring opinion and was also intimated in 
the majority opinion. It had been thought to be well settled that naturalization 
proceedings are not adversary proceedings in the strict judicial sense and that 
naturalization decrees are not res judicata. See United States v. Ginsberg, 
supra note 5; United States v. Ness, supra note 20; Maney v. United States, 
supra note 20. It has also been held that the doctrine of estoppel may not be 
pleaded in defense in these suits, United States v. Ovens, 13 F. (2d) 376 
(C. C. A. 4th, 1926); United States v. Javier, 22 F. (2d) 879 (App. D. C. 
1927) ; nor may the doctrine of laches be pleaded, United States v. Richmond, 
17 F. (2d) 28 (C. C. A. 3rd, 1927); United States v. Brass, 37 F. Supp. 698 
(E. D. N. Y. 1941). 

24 Supra note 3. 
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First Amendment and had not shown thereby a lack of attachment 
to the principles of the Constitution.” 

In sharp contrast is the instant case where the courts were con- 
sidering primarily evidence of Schneiderman’s behavior as an alien, 
not as a citizen—as an alien who had no right to naturalization but 
who might qualify for this privilege if he satisfied the requirements 
stipulated by Congress. The majority opinion, in its lengthy discus- 
sion of freedom of speech, seems to have overlooked the fundamental 
public interest involved in the maintenance of high naturalization 
standards. There may be here, to a certain extent, a conflict between 
two vital social interests, as frequently occurs in the domain of public 
law; but nevertheless it has always been assumed that American citi- 
zenship is a valuable, if not priceless, possession, and should not be 
awarded indiscriminately. While the phrase “attachment to the prin- 
ciples of the Constitution” is sufficiently broad to warrant sharply 
conflicting interpretations, the construction given it in this case by 
the majority opinion would approximate the standard for naturaliza- 
tion in this respect to the standard for an equittal in a prosecution 
for sedition. In other words, the opinion would indicate that any 
alien, even though a fanatical adherent of Nazism, fascism, or other 
totalitarian creeds, may qualify for naturalization so long as he has 
not abused free speech to the extent of causing a public disorder. It 
is obvious that such an interpretation of the naturalization laws could 
not have been intended by Congress, which has always prescribed 
high requirements for naturalization. For example, an alien might 
be acquitted in a criminal trial because his guilt was not established 
beyond a reasonable doubt and yet might well be disqualified for 
naturalization because of lack of good moral character, under the 
naturalization laws. In addition, Congress has created other bars to 
the acquisition of citizenship by naturalization to which native-born 
citizens are not subject. Thus, persons of certain races** and con- 
scientious objectors?’ are ineligible for naturalization. The wisdom 
of some of these policies has been the subject of considerable contro- 
versy, but the remedy lies in legislative channels. Clearly the courts 
should not defeat the declared will of Congress by demanding an 
almost impossible burden of proof, as appears to have been done in 
the instant case. 


25 United States v. Rovin, supra note 12. Cf. Rowan v. United States, 18 F. 
(2d) 246 (C. C. A. 9th, 1927). 

26 See Ozawa v. United States, 260 U. S. 178, 43 Sup. Ct. 65, 67 L. ed. 199 
(1922); United States v. Bhagat Singh Thind, supra note 5. 

27 See United States v. Schwimmer, 279 U. S. 644, 49 Sup. Ct. 448, 73 L. ed. 
889 (1929); United States v. Macintosh, 283 U. S. 605, 51 Sup. Ct. 570, 75 
L. ed. 1302 (1931). 
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The immediate practical consequences of this decision with respect 
to denaturalization cases involving Nazi ideology have already been 
noted. In view of the sharp split in the Court in this case, the extent 
to which the decision will be followed by the Court in other situations 
is by no means clear. In the meantime, however, it has already caused 
considerable confusion among the lower federal courts and has created 
some doubt as to the validity of principles which had been considered 
well established for many years. 

Marcia V. Maytort, 
Member of the New York Bar; formerly 
Attorney, Department of Justice.* 


II 


SCHNEIDERMAN V. UNITED STATES: IMPUTATION OF GUILT 
AND FREE SPEECH 


The majority opinion of the Supreme Court in the case of Schneid- 
erman v. United States,’ has authoritatively redefined our fundamental 
liberties in a world of complex political, economic and military 


changes. American free thought and free speech are reaffirmed, and 
all Americans are given “political status as citizens of a free world 
in which men are privileged to think and act and speak according to 
their convictions, without fear of punishment or further exile so long 
as they keep the peace and obey the law.” ? 


The case revolved around the attempt of the Government to per- 
suade the Court to cancel the decree of naturalization of William 
Schneiderman, a prominent Communist, twelve years after a Cali- 
fornia district court had found in 1927 that he was “attached” to the 
principles of the Constitution of the United States and had granted 
him full citizenship rights. A majority of the Court held that the 
Government had failed to show by “clear, unequivocal, and convine- 


* The statements made in this note are the personal views of the author and 
are not intended to reflect the official views of any government department. 

1 Schneiderman v. United States, 320 U. S. 118, 63 Sup. Ct. 1333, 87 L. ed. 
1249 (1943). The decision reversed 119 F. (2d) 500 (C. C. A. 9th, 1941), 
which had affirmed 33 F. Supp. 510 (N. D. Cal. 1940). Other implications of 
the case are considered in Allowable Area of Thought for the Naturalized 
Citizen (1943) 3 Lawyers Guitp Rev. (No. 4) 42; Tamasheff, The Schneider- 
man Case—Its Political Aspects (1943) 12 ForpHam L. Rev. 209; Kennedy, 
The Schneiderman Case—Some Legal. Aspects (1943) 12 ForpHAm L,. Rev. 252. 

2 320 U. S. 120. Unless otherwise indicated, references to the Schneiderman 
case will be indicated merely by volume and page of the United States Reports. 
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ing” evidence which did not leave “the issue in doubt” *—evidence 
that was more than a bare preponderance—that Schneiderman’s citi- 
zenship had been illegally obtained because his membership in the 
Communist Party proved that he must have been insincere in his 
declaration under oath that he was attached to the Constitution. 
Mr. Justice Murphy wrote the majority opinion concurred in by 
Justices Black and Reed. Justices Douglas and Rutledge also con- 
curred in the majority opinion but wrote independent opinions which 
examined other features of the law involved. Chief Justice Stone 
dissented in an opinion that was concurred in by Justices Roberts 
and Frankfurter. Mr. Justice Jackson disqualified himself because 
of his service as Attorney General.* 


The case came up to the Supreme Court from the lower courts, 
which had cancelled Schneiderman’s citizenship,’ as the first in Amer- 
ican history in which the Government sought to set aside a decree 
of naturalization, years after it had been granted, by charging that 
the original finding of attachment to the Constitution was erroneous. 
No charges were made in any court that Schneiderman, the indi- 
vidual, was guilty of crime, sabotage, or subversive activities. The 
importance of the case for civil liberties was strengthened because 


#320 U. S. 158. 

4Mr. Justice Douglas dealt with the question of whether, under the Naturali- 
zation Act of 1906, 34 Stat. 596 (1906), the Government could reopen a naturali- 
zation court’s finding and judgment that an applicant for citizenship was 
attached to the principles of the Constitution and retry the issue de novo, not 
on a claim of fraud, but simply on a charge of illegal procurement. 320 U. S. 
161. Mr. Justice Rutledge examined the issues involved in the constitutional 
power of Congress to attach to the exercise of the judicial power authority 
to re-examine a decree granting a certificate of citizenship after the judgment 
has become final by exhaustion of the appellate process or by failure to invoke 
it. 320 U. S. 165. Cf. Fraenkel, Civil Liberties Decisions of the Supreme 
Court, 1941 Term (1942) 91 U. or Pa. L. Rev. 13, where the writer found 
that the most liberal Justices during the year had been Justices Black, Douglas 
and Murphy, and commented on how seldom the Chief Justice had sided with 
them. Justice Reed was listed as having twice joined these three in dissent; 
Justice Jackson as having been on their side in a divided court only once 
( Bridges v. California, infra) when he and Justice Reed made a majority for 
the views of the Black trio. The writer concluded: “Thus, it will be seen, 
no stability as yet exists in the composition of the present court. It is to be 
hoped, however, that at least in civil liberties cases, the Chief Justice and 
Justices Reed and Jackson will more frequently adhere to the views of the 
Black trio.” The line-up of the Justices in the Schneiderman case would seem 
to indicate that they still follow a predictable trend in their vote on civil 
liberties issues. 

5 The district court relied chiefly on In re Saralieff, 59 F. (2d) 436 
(E. D. Mo. 1932), and on United States v. Tapolcsanyi, 40 F. (2d) 255 
(C. C. A. 3rd, 1930), without fresh examination of the question in the light of 
the Schneiderman case itself. Upon appeal, the Circuit Court of Appeals for 
the Ninth Circuit upheld the lower court, declaring that its finding of lack of 
attachment “was not clearly erroneous.’ The Supreme Court used sharp lan- 
guage in declaring that the findings of fact by the district court were so 
general and vague that they could not tell whether the court had observed 
proper statutory safeguards. 





224 THE GEORGE WASHINGTON LAW REVIEW 


the issue involved was whether a naturalized citizen could be stripped 
of his citizenship rights on a charge, not of fraud, but of holding 
ideas and beliefs found distasteful by constituted authorities though 
not illegal by controlling statutes.® 

The decision reached by the majority necessarily involved deciding 
the validity of the Government’s claim that Schneiderman had no 
right to citizenship because, as a Communist in 1927, he must have 
believed in the overthrow of the Constitution and the Government 
by force and violence. To prove this point, the Government sub- 
mitted evidence of Party principles, and attempted to impute full 
responsibility for every detail of the alleged program and principles 
to Schneiderman, an admitted member and leader of the Party. 
Schneiderman himself testified as to his adherence to Marxist phi- 
losophy, his acceptance of the writings of Lenin and Stalin, and his 
agreement with the Party’s 1938 Constitution. He denied specifically 
and vigorously that either he or the Communist Party advocated 
the overthrow of the Government of the United States by force and 
violence and that he was not sincerely attached to the principles of 
the American Constitution. The Government’s attempt to use the 
doctrine of guilt by association was handled firmly by the majority: 


Under our traditions beliefs are personal and not a matter of 
mere association, . . . men in adhering to a political party or 
other organization notoriously do not subscribe unqualifiedly to 
all of its platforms or asserted principles.” 


The ratio decidendi of the majority was broader by far than the 
view taken by the dissent. To the majority, the case raised far more 
important issues than the narrow limits of the operative facts. To 
them, the rights of millions of foreign-born, naturalized citizens were 
involved, citizens who would stand erect as free men, if the Court 
reaffirmed their citizenship rights, but who must cringe with de- 
fensiveness thereafter if the Court found that their citizenship was 
open to attack at any time by any court that disagreed with the natu- 
ralization court from which they had received those precious rights. 

The majority found as the most important element of the case the 
Government’s attempt to “turn the clock back twelve years after full 
citizenship was conferred upon petitioner by a judicial decree, and 
membership in the Communist Party was not a statutory bar to citizenship. 
The statute specifically provided for a narrow range of persons who were to 
be barred, wiz., polygamists, anarchists, advocates of political assassination. 
320 U. S. 132. And, as the majority pointed out, the Nationality Act of 1940, 
while enlarging the category of beliefs disqualifying persons thereafter apply- 
ing for citizenship does not in terms make Communist beliefs or affiliation 


grounds for refusal of naturalization. 320 U. S. 132, note 8. 
7 320 U. S. 136. 
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to deprive him of the priceless benefits that derive from that status.” ® 
“. . . the facts and the law should be construed so far as is reason- 
ably possible in favor of the citizen,’ * particularly when “the attack 
is made long after the time when the certificate of citizenship was 
granted and the citizen has meanwhile met his obligations and has 
committed no act of lawlessness.” !° Considering that rights once con- 
ferred should not be lightly revoked, particularly “when the rights 
are precious and when they are conferred by solemn adjudication as 
is the situation when citizenship is granted,” *' the majority found 
that the Government’s evidence against Schneiderman was not suf- 
ficiently “clear and convincing” for them to upset the final judgment 
of the original naturalization court that Schneiderman was entitled 
to citizenship.’* 

To the majority, the case presented the opportunity and the neces- 
sity of making it plain to all that “the constitutional fathers, fresh 
from a revolution, did not forge a political strait-jacket for the gen- 
erations to come.” ’* They fixed their view on the fact that we are 
a heterogeneous people, that our country has been the hope of those 
“who sought refuge in the new world from the cruelty and oppres- 
sion of the old, where men have been burned at the stake, imprisoned, 
and driven into exile in countless numbers for their political and 
religious beliefs.” ** And, upholding and reaffirming the lofty ideals 
which they found as the true essence of American citizenship and 
American law, they found that “security of the status of our natural- 
ized citizens” must not depend “upon the political temper of ma- 
jority thought and the stresses of the times.”’* The majority, in 
forthright words, refused by their judicial declaration to say that the 
founding fathers of a country conceived in liberty had intended to 
create two classes of citizens, one, the native born, free and inde- 

8 320 U. S. 122. 

9 320 U. S. 122. 

10 320 U. S. 122-23. 

11 320 U. S. 125. ; ie 

12 320 U. S. 135. In this, the majority upheld to a major extent the con- 
tentions in the brief submitted in behalf of Schneiderman by the American 
Committee for the Protection of the Foreign Born (Amicus Curiae), which 
declared at page 3 that the case involved the following unsound and dan- 
gerous principles: Adoption of a rule of naturalization which Congress not 
only did not adopt but refused to adopt; assumption by the court of the power 
to substitute its views without limitation in time for those of the naturalization 
court; a finding of fraud and concealment which did not exist, enabling the 
district court to substitute its judgment as to Schneiderman’s fitness for citi- 
zenship for that of the original naturalization court, and the imputation of 
one interpretation of Communist Party doctrine to Schneiderman, rather than 
any other of the sharply conflicting views as to what that doctrine actually is. 
Wendell Willkie appeared as attorney in behalf of Schneiderman. 

13 320 U. S. 137. 


14 320 U. S. 120. 
15 320 U. S. 159. 
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pendent, the other, the foreign born, as Mr. Justice Rutledge de- 
clared, a citizen with a threat hanging over his head that his citizen- 
ship could be revoked at any time whenever any one of the numerous 
federal district courts could draw a conclusion, concerning any one 
of the ultimate facts in issue when he was naturalized, opposite to 
the one drawn by the judge who had granted him citizenship. “Such 
a citizen would not be admitted to liberty. His best course would be 
silence or hypocrisy. That is not citizenship.” *® 

Little of this reliance upon the Bill of Rights as the essence of true 
Americanism, none of this broadening of the issue of the rights of 
one petitioner to include the effect upon free thought of an approval 
of the doctrine of guilt by imputation, can be found in the dissent- 
ing opinion. The fundamental issue of the case was whether, at the 
time of his naturalization, Schneiderman actually had been “attached 
to the Constitution,” the test called for by the relevant statute. The 
majority refused to upset the decision of the original naturalization 
court because they regarded it as a final judgment under attack col- 
laterally rather than by direct appeal.’’ Their test for cancellation 
of such a final judgment was whether it was impossible to justify 
a reconciliation of the Constitution and the beliefs attributed to 
Schneiderman. If the naturalization court could have found such 
reconciliation, its judgment must stand untouched. The Government 
was challenged to meet a rigorous standard in proving that, under 
the evidence submitted, it was impossible for a man holding such 
beliefs and affiliation as were admitted by Schneiderman to be at- 
tached to the Constitution."* But the dissenting Justices put the 
question in a much simpler manner. To them, what was to be 
decided was “not whether the district court was compelled to find 
want of attachment, but whether the record warrants such a find- 
ing.” ’® They said: “It is the same issue as would be presented by 
an appeal from a judgment granting or denying naturalization upon 
the evidence here presented. . . .” *° 

The majority treated the finding of the original naturalization court 


16 320 U. S. 167. 

17 320 U. S. 125. 

18 The Court reviewed the Party principles introduced into evidence by the 
Government as: “. . . the abolition of private property without compensation ; 
the erection of a new proletarian state upon the ruins of the old bourgeois 
state; the creation of a dictatorship of the proletariat; denial of political 
rights to others than members of the Party or of the proletariat; and the 
creation of a world union of soviet republics. Statements that American 
democracy ‘is a fraud’ and that the purposes of the Party are ‘utterly antag- 
onistic to the purposes for which the American democracy, so called, was 
formed,’ are stressed.” 320 U. S. 136. 

19 320 U. S. 171. 

20 320 U. S. 174. 





EDITORIAL NOTES 227 


with great respect as a final judgment, res judicata. The dissenting 
justices examined the record as though the case were simply an ap- 
peal from a judgment not yet final. To them, the Government had 
simply to meet the test of proof of showing that the trial court which 
had cancelled Schneiderman’s citizenship could have been “justified 
in finding” ** that Schneiderman was not attached to the Constitu- 
tion. So the dissenting Justices were searching the record, not to 
find inferences so self-evident, so necessary, that the Government 
had proved its case beyond a doubt by “clear, unequivocal, and con- 
vincing” evidence, but simply to find evidence that the trial court 
could be “supported” in his finding that Schneiderman’s beliefs were 
incompatible with the Constitution. The majority demanded un- 
equivocal evidence; the dissenting Justices were content with a bare 
preponderance of the evidence. 

The majority failed to find that Schneiderman’s beliefs and the 
principles attributed to the Communist Party were clearly at vari- 
ance with the Constitution, that it was impossible to be both a Com- 
munist and a loyal American citizen. What the Government was 
contending was that Schneiderman could not possibly be attached 
to the Constitution because his beliefs necessarily must be taken to 
mean that he believed in the use of force and violence instead of 
peaceful democratic means to achieve his ends.*? The Government 
asserted that the organizations with which Schneiderman “was ac- 
tively affiliated advised, advocated and taught the overthrow of the 
Government, Constitution and laws of the United States by force 
and violence, and that petitioner therefore believed in that method 
of governmental change.” ** The Court summarized the argument 
thus: 


Apart from his membership in the League and the Party, the 
record is barren of any conduct or statement on petitioner’s part 
which indicates in the slightest that he believed in and advocated 
the employment of force and violence, instead of peaceful per- 
suasion, as a means of attaining political ends. To find that he 
so believed and advocated it is necessary, therefore, to find that 


21 320 U. S. 181. 

22 320 U. S. 135. 

23 320 U. S. 146. It is of interest to note that the Government’s argument 
before the Court was tempered with more caution than one frequently finds in 
attempted use of the doctrine of guilt by association. The Government frankly 
conceded in its brief that “It is normally true . .. that it is unsound to im- 
pute to an organization the views expressed in the writings of all its members, 
or to impute such writings to each member... .” 320 U. S. 147. Its asser- 
tion was that it was proper to impute to Schneiderman whatever excerpts 
from Communist literature it chose to introduce into the record, because he 
was not a mere “rank and file or accidental member of the Party” but “an 
intelligent and educated individual” who * ‘became . Ye of these organiza- 
tions as an intellectual revolutionary.” 320 U. : 
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such was a principle of the organizations to which he belonged 
and then impute that principle to him on the basis of his activ- 


ity in those organizations and his statement that he subscribed 
to their principles.** 


The answer of the majority to this attempt to impute responsibil- 
ity to one individual for the writings and words of another was clear. 
It said that the Government had not carried the burden of proving 
Schneiderman’s alleged lack of attachment to the principles of the 
Constitution by “clear, unequivocal, and convincing” evidence be- 
cause its case was “subject to the admitted infirmities of proof by 
imputation” ** and quoted Chief Justice (then Mr.) Hughes in op- 
posing in 1920 the expulsion of Socialist members of the New York 
Assembly : 


. it is of the essence of the institutions of liberty that it be 
recognized that guilt is personal and cannot be attributed to the 
holding of opinion or to mere intent in the absence of over acts.”® 


This insistence upon overt acts as a test of guilt was affirmed by 
the majority. They anonunced that a court “is not justified in can- 
cellation of a certificate of citizenship by imputing the reprehensible 
interpretation to a member of the organization in the absence of 
And they put the Schneiderman case squarely in line 


9 27 


overt acts. 
with a long history of civil-right cases when they declared: 


There is a material difference between agitation and exhorta- 
tion calling for present violent action which creates a clear and 
present danger of public disorder or other substantive evil, and 
mere doctrinal justification or prediction of the use of force 
under hypothetical conditions at some indefinite future time— 
prediction that is not calculated or intended to be presently acted 
upon, thus leaving opportunity for general discussion and the 
calm processes of thought and reason. Cf. Bridges v. California, 
314 U. S. 252, and Justice Brandeis’ concurring opinion in Whit- 
ney v. California, 274 U. S. 357, 372-80. See also Taylor v. 
Mississippi, 319 U. S. 583.78 


24 320 U. S. 146-47. 

25 320 U. S. 154. 

26 320 U. S. 154, note 41. 

27 320 U. S. 158-59. 

28 320 U. S. 157-58. The Court found as a second weakness in the Govern- 
ment’s chain of proof, a weakness that could not be “eliminated by assiduously 
adding further excerpts from the documents in evidence to those culled out 
by the Government” (320 U. S. 155), the sharp conflict in evidence as to 
whether the Party actually does advocate force and violence as a means of 
political change. They said (p. 154): “. . . there is, unfortunately, no 
absolutely accurate test of what a political party’s principles are. Political writ- 
ings are often over-exaggerated polemics bearing the imprint of the period and 
the place in which written. . . . On the basis of the present record we cannot 
say that the Communist Party is so different in this respect that its principles 
stand forth with perfect clarity, and especially is this so with relation to the 
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Here is the heart of the Schneiderman decision. The “clear and 
present danger” test has afforded practical guidance in a great variety 
of cases in which the scope of constitutional protections of freedom 
of expression was in issue. In this test, the prosecution must allege 
and prove that a clear and imminent danger exists of the occurrence 
of forbidden acts against the Government, unlawful acts such as 
sabotage or violence. 

In Bridges v. California,*® the Court declared that the “clear and 
present danger” language has been utilized by either a majority or 
a minority of the Court in passing upon the constitutionality of con- 
victions under espionage acts,*° under a criminal syndicalism act,** 
under an “anti-insurrection” act,** for breach of the peace at common 
law,** and for determining the constitutionality of restrictions upon 
expression where the substantive evil sought to be prevented by the 
restriction is “destruction of life or property, or invasion of the right 
of privacy....”’** The Court previously had declared that the evil 
to be prevented must be substantial” ;*° it must be “serious.” ** It 
stated : 


What finally emerges from the “clear and present danger” 
cases is a working principle that the substantive evil must be 
extremely serious and the degree of imminence extremely high 
before utterances can be punished. Those cases do not purport 
to mark the furthermost constitutional boundaries of protected 
expression, nor do we here. They do no more than recognize a 
minimum compulsion of the Bill of Rights.** 


The Court in the Bridges case was dealing not with a charge of 
seditious activities but with a determination of whether a telegram 


crucial issue of advocacy of force and violence, upon which the Government 
admits the evidence is sharply conflicting.” Cf. Strecker v. Kessler, 95 F. (2d) 
976 (C. C. A. 5th, 1938), 96 F. (2d) 1020 (C. C. A. 5th, 1938), aff’d on other 
grounds, 307 U. S. 22, 59 Sup. Ct. 694, 83 L. ed. 1082 (1939); Ex parte 
Fierstein, 41 F. (2d) 53 (C. C. A. 9th, 1930); Colyer v. Skeffington, 265 
Fed. 17 (D. Mass. 1920), rez’d sub nom., Skeffington v. Katzeff, 277 Fed. 129 
(C. C. A. Ist, 1922). 

we v. California, 314 U. S. 252, 262, 62 Sup. Ct. 190, 86 L. ed. 192 
(1941). 

80 Schenck v. United States, 249 U. S. 47, 39 Sup. Ct. 247, 63 L. ed. 470 
(1919); Abrams v. United States, 250 U. S. 616, 40 Sup. Ct. 17, 63 L. ed. 
1173 (1919). 

31 cated v. California, 274 U. S. 357, 47 Sup. Ct. 641, 71 L. ed. 1095 
(1927). 

32 Herndon v. Lowry, 301 U. S. 242, 57 Sup. Ct. 732, 81 L. ed. 1066 (1937). 

33 Cantwell v. Connecticut, 310 U. S. 296, 60 Sup. Ct. 900, 84 L. ed. 1213, 128 
A. L. R. 1352 (1940). 

34 Thornhill vy. Alabama, 310 U. S. 88, 105, 60 Sup. Ct. 736, 745, 84 L. ed. 
1093 (1940). 

35 Brandeis, J., concurring in Whitney v. California, supra note 31, at 374. 

86 Jd., at 376. 

87 Bridges v. California, supra note 29, at 263. 
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sent by Harry Bridges to the Secretary of Labor, denouncing a 
decision in a labor dispute by a judge as “outrageous” and hint- 
ing at a strike, was a substantive evil that could be punished 
by contempt proceedings. Its declaration was that the freedom of 
speech granted by the First Amendment must be “taken as a com- 
mand of the broadest scope that explicit language, read in the context 
of a liberty-loving society will allow.” ** This, and other clear and 
present danger decisions, while dealing with a variety of technical 
issues, show a broad trend of thought as to constitutional immunities, 
both of citizens and aliens, that has its appropriate application with 
respect to the rights and privileges secured by naturalization. The 
tests to be applied for determining the admissibility of applicants 
for naturalization must therefore be framed with due regard to the 
constitutional guarantees of freedom of speech, religion, and political 
opinion. In thus looking beyond the rights of one petitioner to the 
broad constitutional issues involved, the Court is in harmony with a 
firmly established line of cases protecting the liberties guaranteed in 
the Bill of Rights.** 

In the Schneiderman case, the majority assumed, without deciding 
the point, that, in the absence of fraud, a certificate of naturalization 
can be set aside under the relevant statute as “illegally procured” 
because the finding as to attachment seems on later study to be er- 
roneous. However, reviewing selected excerpts from Communist 
Party literature, they found that these excerpts did not prove that 
the Party believed in violent overthrow of the government by force 
and violence.*® The principles and philosophy of Communism were 
analyzed at length, and, point by point, they found that the Govern- 
ment had failed to prove convincingly either that the philosophies 
were illegal or that Schneiderman could not simultaneously believe 

38 [bid. ; 

39 In addition to the cases cited in notes 29-38, the following cases illustrate 
minority Or majority approval of the clear and present danger rule: Froh- 
werk v. United States, 249 U. S. 204, 39 Sup. Ct. 249, 63 L. ed. 561 (1919); 
Debs v. United States, 249 U. S. 211, 39 Sup. Ct. 252, 63 L. ed. 566 (1919) ; 
Schaefer v. United States, 251 U. S. 466, 40 Sup. Ct. 259, 64 L. ed. 360 (1920) ; 
Pierce v. United States, 252 U. S. 239, 40 Sup. Ct. 205, 64 L. ed. 542 (1920): 
O’Connell v. United States, 253 U. S. 142, 40 Sup. Ct. 444, 64 L. ed. 827 
(1920); Gilbert v. Minnesota, 254 U. S. 325, 41 Sup. Ct. 125, 65 L. ed. 287 
(1920); Gitlow v. New York, 268 U. S. 652, 45 Sup. Ct. 625, 69 L. ed. 1138 
(1925); Stromberg v. California, 283 U. S. 359, 51 Sup. Ct. 532, 75 L. ed. 
1117, 73 A. L. R. 1484 (1931); De Jonge v. Oregon, 299 U. S. 353, 57 Sup. 
Ct. 255, 81 L. ed. 278 (1937). 

4° The majority found that a “tenable conclusion” was that “the Party in 
1927 desired to achieve its purpose by peaceful and democratic means, and as 
a theoretical matter justified the use of force and violence only as a method 
of preventing an attempted forcible counter-overthrow once the Party had 
obtained control in a peaceful manner, or as a method of last resort to enforce 


the majority will if at some indefinite future time because of peculiar circum- 
stances constitutional or peaceful channels were no longer open.” 320 U. S. 157. 
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them and also be sincerely attached to the Constitution.*' Thus they 
failed to find that the finding of attachment was clearly in error. 

The dissent, looking to the record only for what would support 
the findings of the trial judge who had cancelled Schneiderman’s 
citizenship, held that ideas expressed in some of the exhibits and 
documents submitted by the Government showed that “The dictator- 
ship of the proletariat is incompatible with the freedom of the bour- 
geoisie.” ** This finding was denied in the opinion of the majority 
who found that it had not been clearly shown that denial of the guar- 
antees of the Bill of Rights was a principle of the organizations to 
which Schneiderman belonged. To them, the record showed that 
Lenin had said that the dictatorship of the proletariat could be 
achieved without the denial of civil liberties, that the 1928 Program 
of the Communist International had said: “The proletariat state 
will grant religious freedom”; that Party literature and platforms 
have advocated widening of civil liberties.** 

The Schneiderman case centered in the main around whether the 
Party advocates the overthrow of the government by force and vio- 
lence. The Government said merely that selected excerpts from Party 
literature were sufficient to show that a finding of Party advocacy 
of overthrow of government by force and violence was not “clearly 
erroneous.” ** It admitted in frankness the presence of sharply con- 
flicting views on the issue of force and violence as a Party principle 
and that “Communist literature in respect of force and violence is 
susceptible of an interpretation more rhetorical than literal.” ** The 
majority answered this decisively : 

.. . We hold only that where two interpretations of an or- 
ganization’s program are possible, the one reprehensible and a 


bar to naturalization and the other permissible, a court in a de- 
naturalization proceeding, assuming that it can reéxamine a find- 


41 The majority found that Schneiderman’s belief in nationalization of the 
means of production and exchange, with or without compensation, was well 
within the area of allowable thought with which it concerned itself. It reviewed 
briefly the interest of many people in varying degrees of government ownership 
and control of natural resources, basic means of production, and banks, and the 
media of exchange, and asked whether one could say that Lincoln who had 
abolished, without compensation to the owners, slavery “a species of pri- 
vate property” was not attached to the Constitution, 320 U. S. 141. It was 
held that the concept of the dictatorship of the proletariat did not “necessar- 
ily” mean the “end of representative government or the federal system” (320 
U. S. 142); that whatever governmental changes would be advocated by one 
adhering to the concept could be reconciled with attachment to the Constitution 
and its principles. 320 U. S. 144. 

42 320 U. S. 194. 

43 320 U. S. 145. 

4 320 U. S. 148. 

45 320 U. S. 148, quoting the Government’s brief, p. 77. Colyer v. Skeffing- 
ton, supra note 29; King v. Hush (Ex parte Devanny) 48 C. L. R. 487, 
516-18. 
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ing of attachment upon a charge of illegal procurement, is not 
justified in cancelling a certificate of citizenship by imputing 
the reprehensible interpretation to a member of the organization 
in the absence of overt acts indicating that such was his inter- 
pretation.*® 


The complaint raised by the Chief Justice is that this rule laid 
down by the majority emasculates the naturalization statutes and 
overrides established precedents. Said the dissenters: 


Until now this Court, without a dissenting voice, has many 
times held that in a suit under this statute it is the duty of the 
court to render a judgment cancelling the certificate of natural- 
ization if the court finds upon evidence that the applicant did 
not satisfy the conditions which Congress had made prerequisite 
to the award of citizenship.*? 


A major point involved in the Schneiderman case is whether 
one should properly consider a naturalization decree as a final ju- 
dicial decree, as the majority did, or as a proceeding having the 
nature of an advisory opinion or prima facie evidence of all the facts 
determined, as the opinion of the Chief Justice hints it should be 
regarded. It is clear from the cases cited by all four opinions writ- 
ten for the case that Congress can properly and constitutionally set 
up tests that a person seeking the privilege of citizenship must meet, 
tests that will be conditions precedent to the issuance of a certificate 
and that will bring the cancellation provisions of the statute into play 
if they are not honestly and sincerely met. It is in the province of 
the naturalization court to form a conclusion as to a person’s fitness 
to be a citizen.** Since 1790, Congress has conferred the function 
of admitting aliens to citizenship exclusively upon the courts, and 
courts in awarding naturalization certificates are exercising the ju- 
dicial power conferred by Article III of the Constitution.*® Tutun v. 
United States,°° referred to frequently by both the majority opinion 
and the dissent, is authority for the view that naturalization is a ju- 
dicial proceeding. An order admitting an alien to citizenship has 
been repeatedly declared to be a judgment of the same dignity as any 
other judgment of a court having jurisdiction."' It is an adjudica- 
tion on personal status.°* Mr. Justice Brandeis in the Tutun case 


46 320 U. S. 158-59. 

47 320 U. S. 172-73. 

48 320 U. S. 123, 164, 168; Tutun v. United States, 270 U. S. 568, 46 Sup. Ct. 
425, 70 L. ed. 738 (1926). 

49 320 U. S. 123; Tutun v. United States, supra note 48. 

50 Tutun v. United States, supra note 48, holds that a naturalization pro- 
ceeding is a “case” with an attendant legal right to appeal in the federal courts. 

51 Jd. at 576-77. 

52 Jd. at 577. 
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declared that the naturalization judgment “entered like other judg- 
ments of a court of record, is accepted as complete evidence of its 
own validity unless set aside.” ** There is, of course, no right to 
naturalization unless all statutory requirements are complied with. 
The Tutun case makes that rule clear. So the applicant must not be 
a polygamist or anarchist ;°* he must be able to speak English;** 
he must present a certificate of arrival ;°* the final hearing must be 
held in open court.*? Such mandatory conditions precedent must be 
complied with or the applicant has no claim to naturalization. 

The issues involved in the Schneiderman case, however, posed a 
painful dilemma. Holding the Government to rigorous proof of its 
charges would tend to make enforcement of the cancellation provi- 
sions of the statute more difficult, and so tend to confirm naturalized 
citizens in the enjoyment of citizenship rights—rights which in some 
cases the Government would wish to challenge as having been ob- 
tained without a sincere attachment to the Constitution and to the 
laws of the United States. Statutes exist which forbid entry into 
this country of those who believe in the overthrow by force and 
violence of the Government of the United States. The Government 
is charged with the enforcement of those laws, and has the right to 
object that one who so believes was unfit from the start to be granted 
citizenship, since he had not even a legal right to remain in the coun- 
try. It would seem then to some that the Schneiderman case has 
largely nullified important provisions of the naturalization laws, with- 
out claiming, at any point, that any feature of the cancellation pro- 
visions of the statute is unconstitutional. 

But the other horn of the dilemma is perhaps sharper. Although 
the Chief Justice declared that the question of the case was “not a 
question of freedom of thought, of speech or of opinion, or of pres- 
ent imminent danger to the United States from our acceptance as 
citizens of those who are not attached to the principles of our form 
of government,” ** that was precisely what the majority found was 
the crucial point at issue. They declared that the Court had brought 
the case up on certiorari because of “its possible relation to freedom 
of thought.” °° What they faced with courage and intellectual honesty 
was the danger in which they would place fundamental concepts of 


53 [bid. 

54 320 U. S. 162, citing section 7 of the Nationality Act of 1906. 

55 Thid, citing section 8 of the Nationality Act of 1906. 

56 United States v. Ness, 245 U. S. 319, 38 Sup. Ct. 118, 62 L. ed. 321 
(1917). 

57 United States v. Ginsberg, 243 U. S. 472, 37 Sup. Ct. 422, 61 L. ed. 853 
(1917); Tutun v. United States, supra note 48, at 577. 

58 320 U. S. 171. 

59 320 U. S. 119. 
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American liberty if they made it easy to strip a naturalized citizen 
of his adjudicated rights. As Mr. Justice Rutledge concluded, “The 
danger, implicit in finding too easily the purpose of Congress to de- 
naturalize Communists, is that by doing so the status of all or many 
other naturalized citizens may be put in jeopardy.” *° 

It would seem that a new formula to be applied in cancellation 
proceedings is in process of evolution. The complaint of the Chief 
Justice that the “settled law” had been overridden reflects his con- 
cern for established precedents. But precedents of long standing have 
been reversed by courts before. The law cannot remain fixed; ad- 
herence to “settled law” frequently perpetuates the opportunity to 
perpetrate injustices. Precedents facilitating cancellation of citizen- 
ship are dangerous weapons to wield in an era that has seen race 
hysteria and social and economic conflict. The decision of the ma- 
jority would seem to have made hasty findings of lack of sincere at- 
tachment to the Constitution more difficult. It has not made can- 
cellation proceedings impossible; rather, it has put a brake upon 
proceedings conducted upon less than thoroughgoing evidence. 

The Chief Justice saw clearly that the administrative task of con- 
vincing the courts that a person is unfit to maintain his citizenship 
has been made more difficult by the decision of the majority. The 
majority has seen equally clearly that, in a world beset with hatreds 
and rivalries and bitter animosities, justice is best served by extend- 
ing to those under attack because of fear or dislike of their beliefs 
the judicial protection of demanding clear and convincing proof of 
charges before their citizenship rights are revoked. The Schncider- 
man case should thus be regarded as a case of judicial balancing of 
the equities. The new concept introduced by the majority is that, 
since cancellation proceedings based on a charge of lack of attach- 
ment to the Constitution involve fundamental free-speech issues, the 
guarantees of the Bill of Rights must be protected by extending, into 
the established principles and doctrines of denaturalization proceed- 
ings, the “clear and present danger” doctrine formulated as a safe- 
guard in a long succession of free-speech cases. The dissenting 
Justices thought that the right of the Government to protect itself 
against those who might desire to attack fundamentals of our Ameri- 
can system should be the paramount issue on which the case should 
properly turn, and that the trend of established precedents gives the 
Government the right to examine citizenship certificates de novo 
whenever the Government questions whether a naturalized citizen 
should continue to keep his rights. To the majority, the destructive 
effect upon fundamentals of American liberty and Anglo-American 


69 320 U. S. 170. 
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jurisprudence that would follow such a free re-examination of all 
adjudicated issues and facts raised in a naturalization case was a 
danger to be avoided. The majority found overwhelming social and 
legal dangers implicit in too liberal a policy of denaturalization; the 
dissenters thought that the trend of the decision would make it pos- 
sible for some naturalized citizens to keep rights to which they never 
should have been admitted. 

The actual denaturalization rule then to be derived from the 
Schneiderman case, while demonstrably out of line with previous 
denaturalization precedents,*' has the merit of bringing denaturali- 
zation cases into line with doctrines evolved during the last generation 
to protect freedom of speech. The Court has confirmed the right 
of Congress to fix the terms by which aliens are to be naturalized 
and naturalized citizens denaturalized, but has agreed with the dis- 
sent of Chief Justice Hughes in United States v. Macintosh that the 
behavior expected of a candidate for citizenship “should be construed, 
not in opposition to, but in accord with, the theory and practice of our 
Government in relation to freedom of conscience.” ® It has also 
agreed with the dissent of Mr. Justice Holmes in the well-known 
Schwimmer case.** Where the evidence is sharply conflicting as to 
whether or not the accused individual believes in and is sincerely at- 
tached to the Constitution, the Government must prove its case by 
clear and convincing evidence. It will not do to point to the most vio- 
lent or advanced views held by others in the same organization and 
impute those ideas to the one whose rights are being challenged. Since 
a naturalization court may properly find that the Communist Party 
does not advocate overthrowing the Government by force and vio- 
lence and that an admitted member of the Party is a fit applicant for 
citizenship, the Court will not disturb a final citizenship decree after 
the time for appeal has passed.** The precedents make it plain that 


61 320 U. S. 173; Johannessen v. United States, 225 U. S. 227, 32 Sup. Ct. 
613, 56 L. ed. 1066 (1912); Luria v. United States, 231 U. S. 9, 34 Sup. Ct. 10, 
58 L. ed. 101 (1913); Maibaum v. United States, 232 U. S. 714, 34 Sup. Ct. 
330, 58 L. ed. 811 (1914); United States v. Ginsberg, supra note 57: United 
States v. Ness, supra note 56; Maney v. United States, 278 U. S. 17, 23, 49 
Sup. Ct. 15, 16, 73 L. ed. 156 (1928): Schwinn v. United States, 311 U. S. 
616, 61 Sup. Ct. 70, 85 L. ed. 390 (1940). 

62 United States v. Macintosh, 283 U. S. 605, 635; 51 Sup. Ct. 570, 75 
L. ed. 1302 (1931). 

63 United States v. Schwimmer, 279 U. S. 644, 49 Sup. Ct. 448, 73 L. ed. 
889 (1929). 

6 320 U. S. 158. Cf. United States v. Rovin, 12 F. (2d) 942, 944-45 (E. D. 
Mich. 1926), which refutes the idea that attachment to any particular pro- 
vision of the Constitution is essential or that one who advocates radical changes 
is necessarily not attached to the Constitution. Cf. also, (1932) 46 Harv. L. 
Rev. 325; Freund, United States v. Macintosh, 4 Symposium (1931) 26 Inu. L. 
Rev. 375, 385; (1933) 18 Corn. L. Q. 251. 
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naturalization proceedings are judicial in nature, as the Tutun case, 
supra, brings out. As such, they must partake of all recognized 
characteristics of the judicial process. It cannot do to urge that 
naturalization proceedings in court are hurried and that there is 
not a real judicial contest. The same cry could be raised against 
many other decisions that interested parties would like to reopen after 
the time for appeal has passed. 


If the judicial process can be stripped of the doctrine of res 
judicata in the field of naturalization cases, that doctrine can likewise 
be attacked in other fields of the law. The Court has left the way 
open for the operation of the cancellation part of the naturalization 
statute, but it has surrounded it with safeguards, notably, that the 
proof that the citizen is not entitled to retain his citizenship must be 
such that it is clear that the original naturalization court was com- 
pletely erroneous in its finding of attachment to the Constitution. 
If, however, the judgment is attacked merely because someone could 
have come to a different conclusion on a weighing of disputed evidence 
than was arrived at by the original trier of the facts, so that the 
case for cancellation or affirmation of the original decree rests upon 
which one of two conflicting interpretations of disputed evidence is 
accepted, either interpretation of which could be legitimately arrived 
at by a reasonable man, the original finding must stand as a safe- 
guard to the doctrine of res judicata and to the liberties reserved to 
citizens of the United States by the Constitution and the Bill of 
Rights. Existing laws punishing as a criminal offense overt acts 
against the laws or the Constitution of the United States would seem 
adequate protection against abuse of rights by those who gained 
them unfairly, and the commission of such overt acts would be the 
type of clear and convincing evidence demanded for a showing of 
lack of attachment. 

It should be noted that the Supreme Court is not alone in demanding 
clear proof of a charge of subversive activities made against members 
of the Communist Party. In two cases, reversing the convictions of 
Alan Shaw, Eli Jaffee, and Ina Wood who had been given heavy fines 
and long prison sentences in Oklahoma for allegedly violating the 
Oklahoma Criminal Syndicalism Law, the Criminal Court of Appeals 
of the State of Oklahoma held that it intended to establish certain 
legal principles in accordance with the Constitution which would 
govern in the future application of the criminal syndicalism statute. 
It declared that: “There can be no question but that the Supreme 
Court of the United States has applied the clear and present danger 
test in all of their recent expressions where the scope of constitu- 
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tional protections of freedom of speech, of the press, or of religious 
worship, were in issue.” © 

The court went on to say that the language of the Supreme 
Court 


shows that this principle is used as a guide whenever any of the 
personal rights safeguarded by the Constitution are put in issue. 
. . . If we let down the bars to make it easier to convict Com- 
munists, then the bars will be down as to all other citizens. All 
people benefit when courts insist on the maintenance of free 
speech and other constitutional liberties for men we dislike. . . . 
Once the courts let suppression get under way it spreads very 
fast and any group or organization is likely to fall a victim.** 


These are stirring words in a world fighting desperately for lib- 
erty against contempt for law and justice. The calm assurance of 
our courts that democracy can survive thoughts and ideas disliked by 
those upholding the established order of things stands in courageous 
contrast to the terrorism of a Nazi People’s court. The Schneider- 
man case should be recognized as a judicial landmark in the history 
of American civil liberties, one that will be of great service in achiev- 
ing the noble ideal held forth by the Court that, “If any provisions 
of the Constitution can be singled out as requiring unqualified at- 
tachment, they are the guaranties of the Bill of Rights and especially 
that of freedom of thought contained in the First Amendment.” * 
Millions of freedom loving peoples in this land and in lands where 
such eloquent thoughts are still forbidden will applaud that thought. 

DANIEL CRYSTAL. 


65 Shaw v. State, 138 P.(2d) 136 (Okl. Cr. Ct. App. 1943). The first Shaw 
case has not been reported. See Oklahoma Criminal Syndicalism Membership 
Cases (1943) 3 Lawyers Guitp Rev. 54 (No. 2). 

66 Jd., at 137. 

87 320 U. S. 144. 
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ALIENS—ALIEN ENEMY AcT—INTERNATIONAL LAW—NONRESI- 
DENT OF AuSTRIA Prior TO ANSCHLUssS Not A CITIZEN OF GERMANY 
WITHIN THE Act.—Habeas corpus proceedings were brought to de- 
termine the legality of relator’s detention as an alien enemy. 40 
Stat. 531 (1918), 50 U. S. C. §21 (1940). Proclamation No. 2526, 
December 8, 1941. 6 Frp. Rec. 6323. Ex Parte Gilroy, 257 Fed. 
110 (S. D. N. Y. 1919). Relator, a Jew, was born in 1886 in 
Prague, Bohemia, then within the Austro-Hungarian Empire. He 
became successively a citizen of Czechoslovakia by formation of that 
republic in 1919, of the German Republic by naturalization in 1925 
and of Austria by naturalization in 1933. In 1936 he arrived in the 
United States as an immigrant under the Czechoslovakian quota. 
He was a resident of this country when in 1938 Austria was invaded 
and annexed to the German Reich. In June, 1938, he declared his 
intention of becoming an American citizen. During the pendency 
of his application for naturalization filed in September, 1941, he was 
taken into custody as an alien enemy. Held, that the writ should be 
sustained and the relator discharged from custody. He was not a 
citizen of Germany because he had voluntarily departed from Austria 
prior to the annexation and had never elected to accept the sover- 
eignty of the German Reich. United States ex rel. Schwarzkopf v. 
Uhl, 137 F. (2d) 898 (C. C. A. 2d, 1943). 

The Alien Enemy Act provides that whenever the President makes 
public proclamation of a state of war between the United States and 
a foreign nation, all “natives, citizens, denizens, or subjects” of the 
hostile nation, within the United States and not actually naturalized, 
shall be liable to restraint and removal as alien enemies. The court 
based its decision that relator was not a citizen within the meaning 
of the Act squarely on the accepted principle of international law 
that “. . . the express or implied consent of the subject is now re- 
garded as essential to a complete new allegiance.” 2 HALLEcK, IN- 
TERNATIONAL Law (4th ed., 1908) 508. Consent to such change of 
citizenship is implied by remaining within the territory. The allegi- 
ance of those who remain is transferred by the same act which trans- 
fers their country. American Insurance Co. v. Canter, 1 Pet. 511, 
7 I.. ed. 242 (1828); Boyd v. Thayer, 143 U. S. 135, 12 Sup. Ct. 
375, 36 L. ed. 103 (1892); Van Dyne, NATURALIZATION (1907) 
275, 276: 3 Moore, INTERNATIONAL Law DicEst (1906) §§ 379, 
380. An authoritative author has expressed the view that persons 
who depart from a land prior to its conquest or annexation by an- 
other country “are not under the sway of the subjugating State at 
the time of annexation, and, since the personal supremacy of their 
home State terminates with its extinction through annexation, they 
would seem to be outside the sovereignty of the subjugating State.” 
1 OppENHEIM, INTERNATIONAL LAw (5th ed., 1937) § 240. This 
view has been upheld in the American courts. /nglis v. Trustees of 
the Sailor’s Snug Harbor, 3 Pet. 99, 7 L. ed. 617 (1830): Jones v. 

[ 238 ] 
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McMasters, 20 How. 8, 15 L. ed. 805 (1858); United States v. 
Repentigny, 5 Wall. 211, 18 L.. ed. 627 (1867). In the absence of a 
showing that the relator had consented to accept the sovereignty of 
Germany, he could not be considered a citizen of that country. There 
is dictum to the effect that the same result could have been reached, 
even if the right of election had been denied, by giving effect to Ger- 
man law for, since each nation under international law may set its 
own requirements or standards for citizenship without outside inter- 
ference, equal effect must be given to the German decree of July 3, 
1938, conferring citizenship in the Reich on Austrians and to the 
Executive Order of November 25, 1941, which deprived Jews resi- 
dent abroad of their German citizenship. The position which citizens 
of a subjugated state acquire within the subjugating state is a matter 
of municipal and not of international law. 1 OPPENHEIM, op. cit. 
supra, § 240. The present case is also authority for the novel but en- 
tirely logical proposition that the right of election is not affected by 
the fact that the conquered nation ceases to exist as such and sets up 
no government in exile. 

The case derives much of its interest from arguments of counsel 
on matters deemed irrelevant by the court. Thus, the controversial 
question of the de facto recognition by the United States of the Ger- 
man strong-arm annexation of the Austrian Republic received a 
rather complete airing. Respondent contended that the relator was 
an Austrian citizen on the date of the German annexation of Austria 
and that he acquired German citizenship by force of the decree of 
July 3, 1938, extending citizenship in the Reich to all Austrians. In 
his argument, the United States attorney relied mainly on the alleged 
de facto recognition accorded by this Government to the changed 
status of Austria by certain official acts, among which were (a) the 
establishment at Vienna of a Consulate General, by arrangement with 
the Reich whose recognition of the “provisional consular status” of 
the proposed personnel was accepted by the United States. to replace 
the legation accredited to the Austrian Government, and (b) the in- 
crease of the German immigration quota by an amount equal to that 
formerly allocated to Austria. Further, it was argued for the re- 
spondent that the American courts should disregard the German Ex- 
ecutive Order of November 25, 1941, depriving Jews residing abroad 
of their German citizenship and confiscating their property, on the 
ground that such arbitrary action and discrimination was against the 
“public policy” of the United States. Relator and Austrian Action, 
Inc., as amicus curiae, took sharp issue with these contentions, citing 
a declaration by the Secretary of State that: “This Government has 
never taken the position that Austria was legally absorbed into the 
German Reich.” Department of State, Press Release No. 386, July 
27, 1942. Also cited in support of relator’s contention that the above- 
mentioned acts of this Government did not constitute de facto rec- 
ognition of the German conquest of Austria was the Kellogg-Briand 
Treaty, to which Germany was a signatory and by which the use of 
force in international relations was repudiated “as an instrument of 
national policy.” 46 Stat. 2343 (1928), U. S. Treaty Ser. 796. 

The instant decision is clearly sound. It is another solid block on 
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the edifice of civil liberties, an especially troublesome problem for 
the courts in time of war. Fraenkel, Civil Liberties Decisions of the 
Supreme Court, 1941 Term (1942) 91 U. or Pa. L. Rev. 1, 26-27. 
It adds strength to the salutary doctrine that the courts will not in- 
quire into considerations of public safety in determining whether the 
individual should be freed or restrained, but will be guided solely by 
whether the petitioner for the writ of habeas corpus is, within the 
accepted meaning of the statute, a native, citizen, denizen, or subject 
of an enemy country. Ex Parte Graber, 247 Fed. 882 (N. D. Ala. 
1918); Minotto v. Bradley, 252 Fed. 600 (N. D. Ill. 1918); Ex 
Parte Fronklin, 253 Fed. 984 (N. D. Miss. 1918); Ex Parte Gilroy, 
supra. rr. & C 


ALIENS—ALIEN ENEMY AcT—INTERNATIONAL LAW—NATIVE OF 
AustrRIA AS NATIVE oF GERMANY WITHIN THE Act.—Relator, de- 
tained as an alien enemy, brought habeas corpus. Born in 1881 at 
Vienna, then capital of Austro-Hungary, he moved to France in 1919 
and was domiciled there until 1939 when he and his French-born 
wife entered the United States with tourist visas. The following 
year he stated on his alien registration blank that he was last a citizen 
or subject of Austria. Respondent contends that by the German an- 
nexation of Austria in 1938, allegedly recognized by the United 
States, relator became, if not a citizen, then at least a native of Ger- 
many under the Alien Enemy Act. 40 Stat. 531 (1918), 50 U. S. C. 
§ 21 (1940). Held, that the judgment dismissing the writ should 
be reversed and the case remanded for inquiry into the United States’ 
recognition of the annexation of Austria, to determine whether re- 
lator was a native of Germany. United States ex rel. D’Esquiva v. 
Uhl, 137 F. (2d) 903 (C. C. A. 2d, 1943). 

This is a companion case to United States ex rel. Schwarzkopf v. 
Uhl, supra, this issue at page 238, where the governing principles are 
considered. By way of contrast with the clear-cut decision in the 
Schwarzkopf case on settled principles of international law, the court 
here permitted itself to be drawn into discussion of (a) the recogni- 
tion or nonrecognition of the Austro-German Anschluss, primarily 
a political matter, and (b) the vagaries of the word “native” when 
sovereignty over the land of birth has undergone change. Had relator 
been born in Tanganyika when it was a German colony, there would 
seem to be justification for holding him to be a native of a hostile 
country, since it was the plain intent of Congress to empower the 
President to restrain any alien whose natural ties or sympathies with 
the enemy might make him dangerous. The word “native,” however, 
within the meaning of the statute, is hardly broad enough to embrace 
at the same time the reverse situation of the alien whose land of birth 
has been the victim of oppression and despoliation by the enemy coun- 
try, as in the instant case. e. &. €. 


CRIMINAL LAW—PROBATION AcT—REVOCATION OF PROBATION— 
AvuTHORITY OF Court To ImMposE NEw SENTENCE ON SETTING ASIDE 
oF ORIGINAL SENTENCE.—The District Court entered judgment, sen- 
tencing the defendant to pay a fine of $250 and to serve two years 
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in a penitentiary. Under authority of the Probation Act, 43 Stat. 
1259 (1925), 18 U. S. C. §§ 724-728 (1940), the court then sus- 
pended execution of the sentence conditioned upon payment of the 
fine, and ordered defendant’s release on probation for a five-year pe- 
riod. On payment of the fine the defendant was released. Four years 
later, after a hearing, the court revoked the probation, set aside the 
original sentence of two years, and imposed a new sentence of three 
years. The Circuit Court of Appeals affirmed. Held, three Justices 
dissenting, that the new sentence was not authorized by the Probation 
Act. Roberts v. United States, 64 Sup. Ct. 113, 88 L. ed. 68 (1943). 

In the absence of a statute, a court cannot set aside or alter its 
final judgment after expiration of the term unless a proceeding there- 
for was begun during term. United States v. Mayer, 235 U. S. 55, 
35 Sup. Ct. 16, 59 L. ed. 129 (1914); United States v. Felder, 13 
F. (2d) 527 (S. D. N. Y. 1926). But this rule is subject to change 
by Congressional enactment. United States v. Antinori, 59 F. (2d) 
171 (C. C. A. 5th, 1932). Consequently, after the Supreme Court 
decided that the district courts were without power permanently to 
suspend the imposition or execution of sentence, Ex Parte United 
States, 242 U.S. 27, 37 Sup. Ct. 72, 61 L. ed. 129 (1916), Congress 
passed the Probation Act, supra, to enable them to do so. Kriebel v. 
United States, 10 F. (2d) 762 (C. C. A. 7th, 1926). Section 1 of 
the Act authorizes the trial court, after judgment of guilt, “to sus- 
pend the imposition or execution of sentence and to place the defend- 
ant upon probation. .. .”” Section 2 provides that the court may 
“revoke the probation or the suspension of sentence, and may impose 
any sentence which might originally have been imposed.” Despite 
the explicit terms of Section 2, the federal courts have been incon- 
sistent in their decisions on the question presented in the principal 
case, whether the Probation Act, supra, authorized the imposition of 
a new sentence after one sentence has been imposed and suspended 
for probation. The decisions have reflected three views. Some courts 
followed the view now sanctioned by the majority of the Court in 
the present case. United States v. Young, 17 F. (2d) 129 (N. D. 
Cal. 1937); United States v. Felder, supra. A second and inter- 
mediate view construed the Act to authorize the imposition of a new 
sentence for a shorter term after the revocation of probation and the 
original suspended sentence, but expressly refrained from deciding 
whether a trial court could impose a new sentence for a longer term. 
United States v. Antinori, supra; United States v. Ackerman, 61 F. 
(2d) 570 (C. C. A. 5th, 1932); cf. Scalia v. United States, 62 F. 
(2d) 220 (C. C. A. Ist, 1932). A third view was based upon the 
rationale that a new sentence for a longer term was potentially a 
part of the original sentence because it was expressly authorized by 
the Probation Act and did not constitute double jeopardy under the 
Fifth Amendment to the Constitution of the United States. Remer 
v. Regan, 104 F. (2d) 704 (C. C. A. 9th, 1939); cf. United States 
v. Moore, 101 F. (2d) 56 (C. C. A. 2d, 1939). 

The majority of the Court in the instant case, adopting the first 
view, concluded that since Section 1 of the Act authorized the courts 
to suspend the imposition or the execution of a sentence, Riggs v. 
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United States, 14 F. (2d) 5 (C. C. A. 4th, 1926), the distinction be- 
tween the alternative methods of suspending the imposition of sen- 
tence and of suspending the execution of sentence was a significant 
manifestation of an intent that the court should not have power to 
change a sentence after it had once been imposed. However, Mr. 
Justice Frankfurter in his dissenting opinion, in which Mr. Chief 
Justice Stone and Mr. Justice Reed concurred, in approving the sec- 
ond and third views, pointed out that the distinction was not signifi- 
cant because the difference to the probationer between imposition of 
sentence followed by probation and the suspension of imposition of 
sentence is, as held in Korematsu v. United States, 319 U. S. 432, 63 
Sup. Ct. 1124, 87 L. ed. 1086 (1943), “one of trifling degree.” 

The dissenting view is in harmony with the express terms and gen- 
eral purpose of the Probation Act. When a sentence is suspended 
the court has never finally disposed of the case at all. The sentence, 
though definite, remains conditional; it may either fail to be exe- 
cuted or its execution may depend upon another decision of the judge. 
United States v. Berman, 88 F. (2d) 645 (C. C. A. 2d, 1937). Even 
more important is the express provision of Section 2 of the Act that 
any sentence may be imposed which might originally have been im- 
posed. Consequently, the power of making a new sentence applies 
as well to a case in which a sentence was imposed and suspended for 
probation as to one in which probation was ordered without imposi- 
tion of sentence. Corners v. United States, 69 F. (2d) 965 (C. C. A. 
5th, 1934). Such an interpretation is in accord with both the ex- 
press provision that any sentence may be imposed which might origi- 
nally have been imposed, Probation Act, supra, Sec. 2, and with the 
purpose of the Act to extend the control of a court over sentences 
after the term, Kriebel v. United States, supra. Moreover, it effectu- 
ates the policy of the Act in giving the courts discretion to adjust 
the sentences of probationers either to extend mercy to such prison- 
ers when justice would best be subserved thereby, United States v. 
Antinori, supra, or by otherwise “making the punishment fit the 
criminal.” 3 


Lasor LAw—NATIONAL LABOR RELATIONS AcT—NEwsBoys AS 
INDEPENDENT CONTRACTORS AND Not EMPLOYEES WITHIN THE 
Act.—Petitioners, publishers of newspapers engaged in interstate 
commerce, sold papers to newsboys on credit, furnished boxes, racks, 
money change aprons, and advertising material to them, instructed 
them on manner of holding and calling papers, allocated the corners 
from which they were to sell the papers, and required them to be at 
the corners at a certain time. If newsboys did not comply with di- 
rections of petitioners, no further newspapers were sold to them. The 
newboys had the burden of loss of papers destroyed without fault, 
dealt in other and competing publications and hired assistants to help 
them sell the papers. There was no written contract, and the rela- 
tionship was based on custom or understanding prevalent among 
newsboys and publishers which permitted either to terminate the re- 
lationship at will. Upon complaint of unfair labor practice on the 
part of the petitioners toward their newsboys, the National Labor 
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Relations Board issued an order holding that the newsboys were 
employees within the meaning of Section 2 (3) of the National Labor 
Relations Act, 49 Stat. 449 (1935), 29 U. S. C. § 151 (1940). Re- 
view of this order was sought in the instant case by the petitioning 
newspaper. Held, that the newsboys were independent contractors 
and so not covered by the National Labor Relations Act. Hearst 
Publications, Inc. v. N. L. R. B., 136 F. (2d) 608 (C. C. A. 9th, 
1943). Denman, J., dissenting on other grounds. 

In the absence of a statutory definition of “employee,” the common 
and ordinary meaning of the word will be applied. Von Weise v. 
Comm. of Int. Rev., 69 F. (2d) 439 (C. C. A. 8th, 1934), cert. den. 
292 U. S. 655, 54 Sup. Ct. 866, 78 L. ed. 1504 (1934). The line 
distinguishing an independent contractor from an employee is subtle. 
Franks v. Carpenter, 192 Iowa 1398, 186 N. W. 647 (1922); Mur- 
ray’s Case, 130 Me. 181, 154 Atl. 352 (1931); Manock v. Amos D. 
Bridge’s Sons, 86 N. H. 104, 164 Atl. 211 (1933). The courts have 
availed themselves of a variety of tests. In Murray’s Case, supra, 
no fewer than eight are listed; in the RESTATEMENT OF AGENCY 
(Am. L. Inst. (1933) § 220, nine. The courts have looked to the 
circumstances of the cases for the following points which shed light 
on the relationship of the parties: right of control and supervision 
over details of work, Metcalf & Eddy v. Mitchell, 269 U. S. 514, 
46 Sup. Ct. 172, 70 L. ed. 384 (1926) ; Heubner v. Industrial Comm., 
234 Wis. 239, 290 N. W. 145 (1940) ; existence of a contract, Mur- 
rays Case, supra; Fox Park Timber Co. v. Baker, 53 Wyo. 467, 84 
P. (2d) 736 (1938); independence of calling, Gulf Ref. Co. v. 
Brown, 93 F. (2d) 870 (C. C. A. 4th, 1938) ; Washington Recorder 
Pub. Co. v. Ernst, 199 Wash. 176, 91 P. (2d) 718 (1939); method 
of payment, Balinski v. Press Publishing Co., 118 Pa. Sup. 89, 179 
Atl. 897 (1935); Van Sant v. Holbrook’s Adni’r, 285 Ky. 88, 146 
S. W. (2d) 337 (1940); furnishing of supplies and materials, 
Alphonso v. American Iron & Machine Works Co., 39 F. Supp. 934 
(E. D. La. 1941); control of premises where work is done, Pooler 
v. Sargent Lumber Co., 113 Me. 426, 94 Atl. 754 (1915); and the 
right to employ assistants, Murray's Case, supra; McDermott’s Case, 
283 Mass. 74, 186 N. E. 231 (1933). These points serve to indicate 
matters of fact which should be considered in deciding any given case ; 
all, however, yield to the determining factor—right of control. Sev- 
eral actually represent phases of the right of control. Gulf Refining 
Co. v. Brown, supra. The right of control is the ultimate test. No 
court, however, has established an absolute standard as to the extent 
of the power of control necessary which is applicable to every case. 
See Alphonso v. American Iron & Machine Works Co., supra. A 
recent case, Jones, Collector of Internal Revenue v. Goodson, 121 F. 
(2d) 176 (C. C. A. 10th, 1941), held that the control need not relate to 
every detail but that a reasonable measure of direction and control 
over the method and means of performing the service was sufficient 
to establish master and servant relationship. 

The extent of control exercised in newsboy cases is such that the 
status of the newsboy is dubious. In circumstances of this type, it 
is not inappropriate to consider public policy in determining the ques- 
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tion. While it might be desirable to permit the newsboy to enjoy 
the benefits of the Fair Labor Standards Act, the Workmen’s Com- 
pensation Acts, and similar legislation, decisions in cases arising under 
these Acts have withheld benefits by declaring the newsboys to be 
independent contractors. See, for instance, Schroepfer v. A. S. Abell 
Co., 48 F. Supp. 88 (D. Md. 1942), aff'd, 138 F. (2d) 111 (C.C. A. 
4th, 1943); New York Indemnity Co. v. Industrial Acc. Comm., 
213 Cal. 43, 1 P. (2d) 12 (1931); Balinski v. Press Pub. Co., supra. 
Presumably one factor in so holding has been the court’s hesitation 
in imposing tort liability upon publishers of newspapers for the acts 
of persons over whom they have but a slight degree of immediate 
control. One who is performing a single job cannot be both an em- 
ployee and an independent contractor at one and the same instant. 
See Standard Accident Ins. Co. v. Penn Car Co., 49 F. (2d) 73 
(C. C. A. 5th, 1931). There is no interest of public policy demand- 
ing any one course of action from the courts. Indeed, it may well 
be said that the interest in relieving the publisher of a potentially 
burdensome tort liability is greater than that of bestowing the bene- 
fits of the above-mentioned legislation upon newsboys. It is sub- 
mitted that the result reached in the instant case is desirable. 
R. M. S. 





